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California Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of California Surface Water Management Regulatory Structures
for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

e California Department of Water Resources (DWR) — Water
Supply and Storage, Flood Management and Preparedness,
Dam Safety and Maintenance, Drought Mitigation, Water
Conservation and Efficiency, Climate Change Adaptation,
Emergency Response and Preparedness, Research and Data
Collection, Power Generation, Local Levee Assistance
Program (LLAP)

o State Water Resources Control Board (SWRCB) — Water
Quality Regulation and Permitting, Environmental Protection,
Climate Adaptation, Water Conservation, Water Quality
Monitoring and Assessments, Water Rights

State agencies Allocation/Permitting, Data Collection and Analysis, Drinking
governing Water Treatment and Distribution Loans and Grants
surface water « California Environmental Protection Agency (CalEPA) —
and their primary Umbrella agency overseeing various regulatory agencies

or major roles (including SWRCB), Water Policy Development and

and Implementation, Water Quality Monitoring and Assessment,
responsibilities Environmental Compliance and Enforcement, Water Policy

Development and Implementation, Emergency Response and
Preparedness, Climate Adaptation and Resilience

o State of California Central Valley Flood Protection Board
(CVFPB) - Flood Control System Regulation and Permitting,
Enforcement, Flood Control Projects, Encroachment Permits

e Delta Stewardship Council — Management of the
Sacramento-San Joaquin Delta, Delta Plan Development,
Water Conveyance, Policy Development and
Recommendations

¢ California State Coastal Conservancy — Coastal Protection
and Restoration, Water Quality Improvement, Wetland
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Restoration, Stream and Riparian Restoration, Climate
Adaptation and Resilience

California Coastal Commission — California Coastal
Management Program, Coastal Habitat Restoration,
Enforcement, Coastal Permitting, Local Coastal Programs
(LCPs)

San Francisco Bay Conservation and Development
Commission (BCDC) - Planning and Regulation of San
Francisco Bay and Suisan Marsh, Permitting and Enforcement,
Bay Plan Development

California Water Commission — Water Management Issues,
Water Storage Investment Program, Water Conveyance
Project Resiliency, Advise DWR, Review of State Water
Project (SWP)

California Department of Fish and Wildlife (CDFW) — Lake
and Streambed Alteration Program, Water Rights
Consultations, Instream Flow Program

Local and
regional
jurisdictions for
surface water
management
practices and
authorities

Regional Water Quality Control Boards (Regional Boards)
o Count: 9
o Work with SWRCB to implement Clean Water Act
o Water Quality Compliance and Enforcement Actions,
Stormwater Runoff Regulation, Waste Discharge Permits
(National Pollutant Discharge Elimination System (NPDES)
Permits), Water Quality Certification
Integrated Regional Water Management Groups (IRWMs)
o Count: 48
o lIdentify and Implement Regional Water Management
Solutions Projects
o Non-regulatory regional groups of cities, counties, water
agencies, special districts, NGOs,
community/environmental groups, disadvantages
communities, tribes, etc. formed as intermediaries to
access state IRWM funds
Joint Power Authority (JPA)
o Count: Unknown
o Legal entities formed from multiple water systems to allow
for regional coordination and to jointly exercise any power
common to the contracting entities
Special Districts
o Count: Unknown
o Authorized in California Water Code (CWC); local
governments formed to oversee a particular aspect of
water management in an area
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o See Local and Regional Jurisdictions Overview below for
examples of Special Districts related to surface water
management

o Includes Resource Conservation Districts
= Count: 96

Overview of Key Practices

Key authorities regarding California water resources management are contained in
the California Water Code (CWC), 3 the California Code of Regulations (CCR) Title
23 — Waters,[3¥ and California Government Code (CGC)F¢l

Flood and
Floodplain
Permitting and
Management

Local governments participating in the National Flood
Insurance Program (NFIP) (approximately 99% of California
communities) are required to develop floodplain management
ordinances and review floodplain development permits for any
development project lying within a 100-year floodplain. 11371
DWR provides state oversight of local floodplain management,
with responsibilities including technical assistance,
coordination of regional projects, and funding of flood
management projects. Additionally, DWR is responsible for
the operation and maintenance of federally constructed flood
control features and the preparation of the Central Valley
Flood Protection Plan (CVFPP), which guides the State’s
participation in flood management.!”]

CVFPB is the main entity responsible for establishing and
enforcing standards for California’s Central Valley flood
control system. CVFPB manages encroachments on the State
Plan of Flood Control (SPFC) through the CVFPB
Enforcement Program, is responsible for adopting updates to
the CVFPP, and issues permits for any proposed work located
within a Board-Adopted Plan of Flood Control.[271128]

CDFW provides oversight of lake and streambed alterations
through the Lake and Streambed Alteration (LSA) Program,
which requires any person, agency, or utility to notify CDFW
prior to beginning an activity that could potentially impact the
natural flow, bank, or water quality of any river, stream, or
lake. In the case that a project may substantially adversely
affect fish and wildlife, an LSA Agreement may be required.P!

Levee Permitting
and
Management

CVFPB issues construction permits for any proposed work,
including levees, which encroach into rivers, waterways, and
floodways within and adjacent to federal and State flood
control projects, Regulated Streams (per CCR Tit. 23, Division
1, Table 8.1), and/or within Designated Floodways adopted by
the CVFPB.[?°]

Regional Boards issue Water Quality Certifications for
projects, including levee construction, involving the removal or
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placement of dredged or fill materials in State wetlands or
waterways. Pursuant to Section 401 of the federal Clean
Water Act, Water Quality Certifications are issued to ensure
levee projects approved by the U.S. Army Corps of Engineers
also meet State water quality requirements.l'”]

e Local government Special Districts, including Reclamation
Districts and Levee Districts, oversee the operation and
maintenance of levees, bypasses, channels, and control
structures. CVFPB oversees these districts and through the
CVFPB Enforcement Program, enforces the erection,
maintenance, and protection of levees.?’]

The SWRCB and Regional Water Boards work in conjunction to
implement and enforce NPDES permits for pollution from
stormwater runoff from municipal separate storm sewer systems,
Stormwater industrial, and construction activities.l?® Information regarding
Permitting California’s Storm Water General Permits, including permit
registration documents, compliance, and monitoring data, is
publicly available and tracked through SWRCB’s Stormwater
Multiple Application and Report Tracking System (SMARTS).[?4

e Local governments are responsible for regulating drainage.
Counties are responsible for issuing drainage permits, with
permit requirements outlined in each County’s Code. In the
case that drainage activities could result in discharge to

IB(raarmtgilr? and surface, coastal, or ground waters, a Waste Discharge
9 Requirements (WDRs) permit or NPDES permit could be
Management

required in addition to the County permit.l®!

e Counties can form Drainage Districts to oversee drainage
activities within the County and review drainage reports,
plans, and permit applications.l2°]

DWR is the primary agency overseeing Dam Permitting and
Management in California. DWR’s Division of Safety of Dams
(DSOD) issues construction permits for dams, oversees dam
construction, performs technical evaluations, conducts

Dam Permitting | inspections, and identifies and corrects potential dam safety

and issues. DSOD reviews Applications for Approval of Plans and
Management Specifications for work involving the construction/enlargement,
repair/alteration, and removal of a dam or reservoir. Upon
completion of construction and review by DSOD, DSOD may issue
a Certificate of Approval if the dam or reservoir is deemed safe to
impound water.®!

Surface Water The SWRCB Division of Water Quality oversees surface water
Quality quality throughout the state and develops the state’s surface water
quality standards, which follow the minimum requirements of the
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Monitoring and Clean Water Act. SWRCB’s Division of Water Quality enforces
Management surface water quality standards through permitting point source
discharges and implementing nonpoint source pollution control
programs. Additionally, SWRCB'’s Division of Drinking Water
works in coordination with the nine Regional Boards to conduct
statewide surface water quality monitoring and issue orders to
clean contaminated sites. %!

SWRCB’s Division of Water Rights is responsible for the
management of the use of state waters. CWC requires that all
water users must obtain a water right from SWRCB to divert water
for beneficial uses, including small amounts for domestic or
commercial livestock water purposes. For beneficial uses under
4,500 gallons per day for immediate use or 10 acre-feet-per-year

\:g\adteligi\?eurZ%)r/\ for storage, a water right can be obtained without a pre-existing
Rights basis by registering with the Division of Water Rights and

complying with any additional conditions set by the California
Department of Fish and Wildlife. SWRCB is the sole entity in
charge of administering water rights law in California. Like other
Western states, California’s water rights law follows the “Doctrine
of Prior Appropriation”, which provides the highest priority to the
earliest water users.[?"!

CALIFORNIA STATE AGENCIES OVERVIEW

California Department of Water Resources (DWR)

Founded in 1956, DWR is one of the California Natural Resources Agency’s seven
departments, responsible for managing and protecting the State’s water resources. It is
comprised of eleven main divisions, eight main offices, 5 field divisions, and 4 regional
offices.['%]

DWR has numerous authorities and responsibilities regarding water resource
management in the State, including but not limited to: Operating and maintaining the
California SWP, updating the SPFC, preparing the CVFPP, overseeing all State dams
and reservoirs, issuing Certificates of Approval for dam projects, addressing climate
change impacts on California’s water resources, administering the LLAP, and research
and planning!'°l.

DWR is headed by the Director, who is appointed by the Governor and approved by the
Senate. The Director oversees DWR’s nearly 4,000 employees, including deputy
directors, and is advised by a General Counsel.['}[35]

State Water Resources Control Board (SWRCB)

SWRCB was founded as a consolidation of California’s Divisions of Water Rights and
Water Quality Control with the purpose of preserving the State’s water resources and
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protecting water quality. SWRCB is comprised of multiple divisions based on different
authorities and responsibilities, two of which are related to water quality and water rights
and are described below.

o Division of Water Quality: The primary functions of this division are to protect,
enhance, and restore water quality through setting statewide water quality
standards, issuing statewide general permits (NPDES, WDR), conducting
statewide surface water monitoring and assessments, and issuing orders to clean
contaminated sites.

e Division of Water Rights: The primary functions of this division are to issue water
rights permits specifying amounts, conditions, and construction timetables for
diversion and storage, monitor diversion data and reporting, and enforce water
rights allocations.

SWRCB additionally regulates drinking water to manage compliance with the Safe
Drinking Water Act and provides financial assistance to water quality projects throughout
the State.

SWRCB is made up of a five-person board, with each Board member appointed by the
Governor and confirmed by the Senate. SWRCB works in conjunction with nine Regional
Boards to develop and enforce water quality objectives and implementation plans in each
of the nine regions.[?!

California Environmental Protection Agency (CalEPA)

CalEPA was founded in 1991 to unify and coordinate the State’s environmental regulatory
programs under one umbrella program. CalEPA oversees various regulatory agencies,
including the SWRCB, and works with SWRCB to coordinate statewide efforts to monitor
and assess water quality, enforce water quality standards and pollution prevention,
develop and implement water policy, and plan emergency response and preparedness
actions regarding water quality, among other things. CalEPA is headed by the Secretary
and executive staff, with each regulatory program run by its own board.['4

State of California Central Valley Flood Protection Board (CVFPB)

CVFPB was founded to establish, maintain, and enforce standards for the construction,
maintenance, and operation of California’s Central Valley flood control system. CVFPB
coordinates State entities, local flood risk control agencies, and the U.S. Army Corps of
Engineers to minimize flooding. CVFPB has numerous authorities and responsibilities
regarding flood management in the Central Valley, including but not limited to managing
encroachments on the SPFC, adopting updates to the CVFPP, and issuing floodplain
development permits. Additionally, CVFPB is responsible for ensuring that State and
federal levees and facilities of the SPFC are operated and maintained through the CVFPB
Enforcement Program. CVFPB’s board consists of seven members appointed by the
Governor and confirmed by the Senate.[?"1128]
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Delta Stewardship Council

The Delta Stewardship Council was founded as a result of the Sacramento-San Joaquin
Delta Reform Act of 2009 to develop and oversee implementation of the Delta Plan, which
aims to ensure the sustainable management of the Sacramento-San Joaquin Delta.
Authorities and responsibilities of the Delta Stewardship Council include policy
development and recommendations, monitoring progress of the Delta Plan, and providing
recommendations to improve governance and resource management in the Delta
region. 33l

State Coastal Management Agencies

California has three designated coastal management agencies tasked with administering
the federal Coastal Zone Management Act (CZMA) in California. An overview of the
responsibilities of each of these agencies is provided below:

e California State Coastal Conservancy — The California State Coastal Conservancy
is a non-regulatory agency that supports projects to protect coastal resources
through the implementation of projects, including the California Water Action Plan
and Wildlife Action Plan and provides technical assistance and grant funding for
projects related to coastal protection and restoration.?"]

e California Coastal Commission — The California Coastal Commission was
established as part of the California Coastal Act of 1976 to plan and regulate uses
of land and water in coastal zones. The commission oversees the implementation
and enforcement of California’s Coastal Management Program, issues coastal
development permits, and approves communities’ Local Coastal Programs
(LCPs).I"]

e San Francisco Bay Conservation and Development Commission (BCDC) — The
BCDC was established to protect the San Francsico Bay and Suisan Marsh
through coastal planning, permitting, and enforcement actions. BCDC is
responsible for the San Francisco Bay Plan development, which is the BCDC’s
comprehensive plan for the Bay and its shoreline.[

California Water Commission

The California Water Commission (Commission) was formed to provide a public forum
for discussing water issues, administer funding in the Water Storage Investment Program,
formulate policy papers, and monitor and report on the SWP. Additionally, the
Commission advises the Director of the DWR on key programs and activities and
approves DWR rules and regulations. The Commission consists of nine members
appointed by the Governor and approved by the Senate.[®!
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California Department of Fish and Wildlife (CDFW)

CDFW was founded to conserve and manage the State’s fish, wildlife, and natural
habitats. Its primary purposes include overseeing the health of fish and wildlife
populations, protecting and restoring essential habitats, enforcing regulations for hunting
and fishing, conducting scientific research to inform conservation efforts, and promoting
public education about wildlife conservation and environmental stewardship. Regarding
surface waters, CDFW administers the LSA Program, which requires that any entity
planning a project that may alter the State’s rivers, lakes, or streams must notify the
CDFW and enter into an LSA Agreement with the department in the case of potentially
adverse effects due to the project.’! Additionally, CDFW’s Instream Flow Program
conducts flow studies, collects field data, and develops instream flow guidelines for public
and agency use to inform instream flow requirements for the State’s watersheds that are
protective of fish and wildlife resources.™!

CDFW is headed by a Director, who is supported by various offices and the Chief Deputy
Director, who assists the Director in overseeing the department’s various divisions.E!
CDFW is also divided into regions that facilitate localized management, including the
Northern, North Central, Bay Delta, Central, South Coast, Inland Deserts, and Marine
Regions. Regional boundaries are based on numerous factors, including the regions’
ecosystems, watersheds, wildlife and fisheries management needs, and socioeconomic
factors.?!

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Regional Water Quality Control Boards (Regional Boards)

California contains nine Regional Boards that work with SWRCB to implement the Clean
Water Act in California on a regional level. Regional boundaries for the nine Regional
Boards are based on watershed boundaries. As such, water quality requirements in each
region are based on the climate, topography, geology, and hydrology of the watershed.
Within each Regional Boards’ boundaries, key responsibilities and authorities include:

e Coordination with SWRCB to review NPDES permit applications;

e Controlling water levels and flows for water conservation and flood projects within
the region;

e Development and periodic review of water quality control plans for all areas within
the region;

e Coordination with SWRCB to implement the State’s nonpoint source management
plan; and

e Local data collection and monitoring and data-sharing with state agencies.

The Regional Boards are comprised of seven part-time Board members appointed by the
Governor and confirmed by the Senate.[?]
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Integrated Reqgional Water Management (IRWM) Groups

IRWM is a collaborative effort headed by DWR to identify and implement regional water
management solutions. IRWM projects are mainly funded through bond funds approved
by California voters and include regional projects to mitigate drought impacts, improve
water supply reliability, reduce flood and fire risk, increase water storage, restore
ecosystems, and improve water quality. California has 48 IRWM regions, which are made
up of various stakeholders, including cities, counties, water agencies, special districts,
non-governmental organizations, community groups, tribes, and disadvantaged groups,
and cover 99% of the State’s population.l'? The 48 IRWM regions are non-regulatory and
are formed as an intermediaries to access DWR IRWM funds.

Joint Powers Authority (JPA)

Per CGC §6500, water systems in California may form JPAs, which are legal entities with
the authority to jointly exercise any power common to the contacting entities and with
rights that can include the shared use of water sources, billing services, purchase
agreements, or infrastructure. JPAs allow for regional coordination on water supply and
quality projects while protecting the financial interests of the individual systems. An
example of a JPA in California is the San Francisquito Creek JPA, which was formed in
1999 between three cities and two districts to plan, manage, and coordinate flood risk
reduction regionally.

Special Districts

Special districts are local governments created by community members or State law to
deliver specialized services to an area. CWC authorizes various special districts related
to water management. The following special districts have authority over some aspect of
water management discussed in Table 1. It is important to note that the list of districts
listed below is not an exhaustive list of special districts with water management authority
in California.

e Drainage Districts — Per CWC §56000-56130, drainage districts are local
governments formed to perform stormwater and wastewater management and
conservation. They are authorized to operate and maintain surface and
underground drainage systems. Drainage districts may work with the County in
which they operate to determine whether to approve drainage permit applications.

e Reclamation Districts — Per CWC §50000-53901, reclamation districts are local
governments formed to build, maintain, protect, and repair local reclamation works
in coordination with the CVFPB. There are approximately 110 reclamation districts
in California, each of which is governed by a board of trustees elected by either
property owners in the district or by the County Board of Supervisors.

e Levee Districts — Per CWC §70000-70272, levee districts are local governments
formed to protect district lands from overflow and to operate, maintain, and repair
levees, bypasses, channels, and control structures. Levee districts are governed
by three directors, who are elected by property owners in the district.
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e Resource Conservation Districts — Established by Public Resources Code Division
9 to conduct projects that conserve soil and water, control runoff and soil erosion,
manage watersheds, protect water quality, and develop water storage and
distribution. Resource Conservation Districts are governed by locally elected or
appointed boards of directors and may receive financial and technical assistance
from the California Department of Conservation.“°!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES

Key policies and regulations related to surface water management in California are
generally contained within the CWC, CCR, or CGC. Table 1 includes a brief description
of major policies and regulations governing each key practice areas, including their
effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION

Regulatory pathways for surface water project implementation are generally contained
within the CWC or the applicable County Ordinance Code. Table 2 outlines the permitting
entities and processes for appeals or disputes for each key practice area.

ekl environment
Page 10 of 24 & water



ekl environment
Page 11 of 24 & water



Table 1. Key Policies and Regulations for Surface Water Management in California

Practice Policy / Date (1) Key Principles
Area Regulation
CG§%5§56§(’3)’02’ mgg%g e Local governments participating in the NFIP are required to develop and
§65800[3,6] 1980 ’ submit floodplain management ordinances to DWR for approval.
§96§:\’>/YS§:616 1/1/2008, | « DWR is responsible for the preparation of updates to the SPFC and
§9120_9122[3’5] 1/1/2008 preparation of the CVFPP, and CVFPB is responsible for their adoption.
e Permits issued from CVFPP with approval from the U.S. Army Corps of
Engineers (USACE) are required for any proposed work located within a
CWC §8590- CVFPB-Adopted Plan of Flood Control.
Floodplain 9142035 1/1/2008 | « CVFPB enforces that SPFC facilities and State/federal levees are
Development operated and maintained through the CVFPB Enforcement Program,
which allows CVFPB to issue Notices of Violation and take other
enforcement actions.
e Any person, governmental agency, or public utility must notify the CDFW
Effective: of any project that will 1) divert or obstruct the natural flow of any river,
FGC §1600- 2003 stream, or lake; 2) use material from any river, stream, or lake; 3) alter the
16171381 Last bed, channel, or bank of any river, stream, or lake; or 4) deposit any
Amended: foreign material into any river, stream, or lake.
7/12/2021 | « CDFW may require an LSA Agreement for projects that they believe may
significantly adversely affect fish and wildlife resources.
CCR Tit. 23 ¢ A permit is required by CVFPB for the construction, reconstruction,
§120[3'4] 12/31/2009 | raising, enlargement, or modification of any levee within a floodway.
Levees Permits issues by CVFPB require approval from USACE.
CWC §8700- 1712014 | ® CVFPB enforces the erection, maintenance, and protection of levees
8709131 through the CVFPB Enforcement Program.

Page 12 of 24 environment

& water

eki




Practice Policy / Date (1) Key Principles
Area Regulation
Last ¢ Regional Boards issue Water Quality certifications to ensure that projects
CCR Tit. 23 A . involving the removal or placement of dredge or fill materials into State
34 mended: ; . . : ;
§3855[34 5/25/2000 waters, including levee construction, comply with Section 401 of the
federal Clean Water Act and State water quality regulations.
e The State’s 110 Reclamation Districts are Special Districts with jurisdiction
CWC §50000- 1951 to construct, maintain, operate, and repair reclamation works, including
539013 Delta levees. Reclamation Districts may adopt a Plan of Reclamation,
which must be approved by CVFPB.
CWC ¢ Levee Districts are Special Districts with jurisdiction to operate, maintain,
§70000- 1959 ) .
20272351 and repair Ievges, bypasses, channels, and control structures in
coordination with CVFPB.

e DWR and CVFPB received $395 million to fund statewide flood
management projects, focusing on multi-benefit initiatives that enhance
public safety and fish and wildlife habitats. Of this funding, $295 million is
specifically designated to reduce the risk of levee failure and flooding in

CWC §79780- the Dglta, supporting local assistance, special flpqq p.rotection projects,
29781035) 11/4/2014 | levee improvements, and emergency response initiatives.[!

¢ DWR administers the LLAP and provides financial support to local public
agencies managing flood control outside the Sacramento-San Joaquin
Delta. The program funds geotechnical evaluations and repairs of
damaged flood control facilities through competitive grants to local
agencies.['3]

e The SWRCB and Regional Boards are required under the Federal Water

f/ltgr:g]g\;(le?;eernt § 1(5?\5\;8[35] 1987 Pollution Control Act to issue waste discharge requirements and permits

per the state’s participation in the NPDES.
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Practice Policy / Date (1) Key Principles
Area Regulation
Effective:
cwe 1978
35 Last e Permits must be obtained to discharge pollutants into waters of the state.
§133761% Amended:
1/1/2011
» General permits authorize certain discharges of relatively uncontaminated

Industrial stormwater from construction, industrial, and MS4 activities and public
(Order 2014- Last storm sewer systems.
0057-DWQ), . | * In the event of wildfires, required sampling and reporting of industrial

) Amended: : . ! I~
Construction discharges can be suspended if certain conditions are met, such as
11/6/2018, : . ) o 15

(Order 2022- 10/1/2023 operations will cease for more than ten days or if sampling is unsafe.['
0057-DWQ), 7/1/2013’ e Construction storm water discharges in the Lake Tahoe Hydrologic Unit

and MS4 are regulated under a separate permit adopted by the Regional Board and
(Order 2013- not covered under the Construction General Permit.["8]

0001-DWQ)291 e Construction storm water discharges on Tribal lands are regulated by the
United States Environmental Protection Agency (USEPA).['8l
CWC e Any person applying to a city or county for a business license must
1/1/2020 demonstrate enrollment in a NPDES permit in the case that stormwater

§13383.100%

discharge is applicable.?]
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Practice Policy / Date (1) Key Principles
Area Regulation
e Counties have the authority to issue drainage permits for activities that
may affect drainage within the County. Permits from most Counties are
required for activities that will impair the flow of water in a channel, deposit
CWC §56000- 1955 material into a channel, alter riparian vegetation, alter storm water
5613013° drainage structures, or impair easements dedicated for drainage
purposes.
e Counties can form Drainage Districts to oversee, operate, and maintain
drainage activities within the County.
Drainage —
Management Fg?ﬂg;’lg
CcwcC Last e In the case that a drainage activity involves discharges to surface waters,
[35] . . . . wgw . .
§13376 Amended: a NPDES permit is required in addition to any applicable County permits.
1/1/2023
Efaegcég/e: ¢ In the case that a drainage activity involves discharges to coastal waters
CwcC Last or groundwater, a Report of Waste Discharge must be filed with the
§1326001 . | appropriate Regional Board to obtain Waste Discharge Requirements
Amended: (WDRs)
6/10/2023 '
¢ All dams and reservoirs in the State are under the jurisdiction of DWR. As
CWC §6075- 1965 such, DWR’s DSQOD is responsible for the supervision of the construction,
60763 operation, maintenance, and removal of dams and reservoirs for the
Dam protection of life and property.
Management Eﬁ;egcd’fg/e: e Approval is required from DSOD for the construction, modification, or
(35] removal of any artificial barrier which has the ability to impound water and
CWC §6002 Last : ; : . : )
Amended: (1) is 25 feet or more in height or (2) has an impounding capacity of 50
1965 acre-feet or more.

environment
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Practice Policy / Date (1) Key Principles
Area Regulation
Effective: | ® An approved Application for Approval of Plans and Specifications is
CWC §6260- 1943 ' required prior to beginning work on a dam or reservoir. There are three
6267, §6357 - Last different applications: Construction or Enlargement, Repair or Alteration,
6357.41%1 | Amended: | and Removal _ " .
1965 ¢ Once work is completed, a Certificate of Approval is issued by DSOD if
the department deems the project safe to life and property.
CWC §13140- e SWRCB is responsible for formulating and adopting a State Plan for water
1314210351 1969 quality control. Objectives of the plan must be designed to protect
beneficial uses of water and may include implementation programs.
Surface CWC ¢ Regional Boards must formulate and adopt water quality control plans for
Water Qualit §132401 1969 all areas within the region, which must be periodically reviewed and
y revised.
Effective:
cCWC 1999 e SWRCB must work with the Regional Boards, the California Coastal
§133691% Last Commission, and other appropriate agencies to prepare a detailed
Amended: program to implement the State’s nonpoint source management plan.
1/1/2013
CWC §1200- 1943 e Permits are required to appropriate any and all water used for useful and
120331 beneficial purposes upon lands.
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Practice
Area

Policy /
Regulation

Date (1)

Key Principles

Water Supply
and Diversion
Rights

(2)

¢ Individuals can hold riparian water rights, appropriative rights, or
prescription rights. Any individual who does not have a riparian right and
began using water after 1914 must receive a water right permit from
SWRCB before using water.

¢ Individuals who began exercising their water right prior to the enactment
of the State Water Commission Act in 1914 have a pre-1914 appropriative
water right and do not need a water right permit unless they have
increased their use since 1914. In the case of increased use, a water right
permit must be obtained for the new amount. If an individual stopped
using their water right for any five year or more period since 1914, they
may have lost their right, in which case, they would need to apply for a
water right permit.

e Priority of water is determined by priority of appropriation initiated on or
after December 19, 1914. If there is not enough water available for
competing riparian users, they must share the available supply according
to their needs, with interior domestic purposes having the highest priority.

CWC §2500-
28681351

1943

e SWRCB can implement a statutory adjudication, which is a system-wide
adjudication on all water users in a given stream system regardless of the
water users’ rights.

(1) Unless explicitly stated, dates listed in Table 1 are the effective date of the policy/regulation.
(2) Although several provisions of the CWC imply the existence of different types of water rights in California, these designations are a product of
the decisional law of the State’s courts and are, therefore, not explicitly mentioned in the CWC.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

notification of a project must be submitted to
CDFW prior to the beginning of any work.
After receiving notification, CDFW assesses
whether the proposed activity could
significantly harm existing fish and wildlife
resources. If deemed potentially harmful,
the department provides a draft agreement
within 60 days; the entity must respond
within 30 days to confirm acceptance or
request modifications.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

A floodplain development permit must be Applicants for a floodplain development
obtained from CVFPB in the case that the permit may petition to the Board for
levee plans warrant an Encroachment reconsideration within 30 days of when
Permit. Submitted permits are forwarded to | CVFPB adopts the decision.]
USACE'’s Levees and Channels Branch for L :
review. After review, USACE provides either ir;til:lgfoﬁi? r:i\s,? c‘)lgtraeiﬁe;\r/]efisvxord that
an approval or denial letter to CVFPB, who Agreement with CDFW and 2) cannot
in turn, decides whether to issue the permit. reach an LSA Agreement with CDFW can
Approveldl ptf[armlts must include a USACE request a panel of arbitrators to resolve
approvat letter. the dispute, which must be appointed

Floodplain CVEPB In the case of lake or streambed alterations, | within 14 days. The panel consists of one

representative from each party and a
mutually agreed-upon chair with relevant
scientific expertise. A decision must be
issued within 14 days.®
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
After an application to construct a levee is Applicants may petition to the Board for
submitted to CVFPB, CVFPB forwards the reconsideration within 30 days of when
information to USACE’s Levees and CVFPB adopts the decision.0
Sg'a;]gé Is Brggch fc.)t;rewew. After r|eV|ew, Any person who has received notice of
denial | ,ﬁm\f[' eCSV?:IPIgr ahn gp;?[rovador i final determination from the applicable
ehnlta;] ete'f 0 th w ?[ InA urn, ZC' s Regional Board and who wishes to appeal

whe .ter ° 'Sts.“el de pe[;g' ACEprove | the decision must file a petition with
IpeettreTI S mustinciude a approva SWRCB within 30 days of receiving notice

Levees CVFPB from the Regional Board. The petition will

After a Water Quality Certification
application is submitted to the applicable
Regional Board, the Regional Board’s board
member shall provide public notice of the
application and may hold a public hearing.
After review of all application materials and
consideration of the hearing, the Regional
Board will decide whether to approve or
deny the application.?4

be reviewed by SWRCB within 270 days
unless a hearing is required. In the case
that SWRCB disagrees with the Regional
Board’s determination, it may request the
Regional Board to overturn the decision or
can take appropriate action itself (CWC
§13320).53%
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The state has three general NPDES Any person who has received notice of
permits: Construction, Industrial, and MS4s, | final determination from the applicable
including Caltrans (see Table 1). Any Regional Board and who wishes to appeal
activities that may cause pollution from the decision must file a petition with
stormwater runoff must apply for coverage fSr:)Ar/nthl':E \IIQVIetg:g:aol giﬁdotl[ﬁger;\gt?t?ogo\zﬁf
under these permits with SWRCB. be reviewed by SWRCB within 270 days
SWRCB, NPDES permit applications must be filed to | unless a hearing is required. In the case
Division of the Regional Board presiding over the that SWRCB disagrees with the Regional
Stormwater Water Quality, | region in which stormwater will be Board’s determination, it may request the
and Regional discharged along with a Report of Waste Regional Board to overturn the decision or
Boards can take appropriate action itself (CWC

Discharge (ROWD). Upon receiving the
completed NPDES and ROWD applications,
the Regional Board works with USEPA to
determine whether to adopt the proposed
permit. The Regional Board review and
permit issuance process takes
approximately six months on average.

§13320).1391
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
After submittal of a County drainage permit, | The appeal process for County drainage
County reviewers and inspectors will review | permit decisions varies by County.
the proposed project to determine if it will Typically, any person who has received
adversely affect natural or manmade notice of the zoning administrator’s
drainage systems.[3?] decision and wishes to appeal the decision
To apply for a WDR, a Report of Waste mugt file a vyri_tten T‘O“CG. o_f appeal to the
Local Discharge form must be submitted to the zoning admln:jstrgtlp n W.l'_t:'n 10_days of
Drainage governments, appropriate Regional Board. The process of ;%Cn?:xligtgratsr Sﬁ;'ﬁg;\',varg t?c:anilrr:% rmation
Regional developing and adopting the WDR takes , .
Boards approximately three months. 16 to the County’s board of supervisors, who
will hear the appeal and reverse the order
For information regarding the permitting if deemed appropriate.32
process of NPDE_S permits, see Stormwater For information regarding the appeals
Permitting Overview above. process for NPDES permits and WDRs,
see Stormwater Dispute / Appeals
Process Above.
After an application to construct, alter, or DWR can deny a Certificate of Approval or
remove a dam is submitted, DWR’s DSOD revoke a Certificate of Approval in the
will conduct an initial review and may issue | case it deems a dam unsafe to life and
Dams approval of the application. Upon property. Prior to revoking a Certificate of
DWR completion of construction and final Approval, DWR must hold a hearing, and

inspection by DSOD, DSOD may issue a
Certificate of Approval.

any petition for a writ of mandate must be
commenced within thirty days of receiving
the notice of revocation (CWC §6357 -
6357.4139),
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
SWRCB is the sole entity that issues water | Any person aggrieved by an action or
permits. Once a permit application is decision of SWRCB can file a Petition for
received, SWRCB publishes a public notice, | Reconsideration with the SWRCB. A
which allows other stakeholders to provide formal appeal must be submitted within 30
: - (3]
Water Rights | SWRCB comments. Depending on the scale of the days of receiving the decision.

water right, an Environmental Impact Report
may be required under the California
Environmental Quality Act. After thorough
review, SWRCB decides whether to grant
the water right permit.[2]
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Colorado Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Colorado Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

The table below summarizes some key considerations regarding surface water
management regulatory structures, authorities, and the use of watershed-level

jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Colorado Water Conservation Board (CWCB) — Water
Supply and Drought Planning, Interstate Compacts (in
conjunction with DWR), Flood Management, water project
funding

Colorado Division of Water Resources (DWR, aka
Colorado State Engineer) — Water Rights Administration,
Dam Safety, Well Permitting, Interstate Compacts (in
conjunction with CWCB)

Colorado Judicial Branch, Water Courts — Water
Appropriations

Colorado Department of Public Health and
Environment (CDPHE), Water Quality Control Division
— Surface Water Quality Management, Stormwater
Management, Drinking Water Quality

Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Water Conservation Districts — Region-specific water
project implementation, hydrologic studies, and
representing constituents’ interests regarding interstate
river compact issues

o Count: 4

e Water Conservancy Districts — Local government
agencies established by petition to fund and operate
water projects within their designated areas, while
promoting public welfare and supporting interstate
cooperation

o Count: 59

e Conservation Districts — Local land and water
resource management, conservation practice
implementation, and representing regional interests in
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natural resource conservation, established by the State
Conservation Commission
o Count: 77
¢ Basin Roundtables — Watershed-level water supply
planning and water project funding administration
(stakeholder forum)
o Count: 9
e Drainage Districts — Public organizations of
landowners that construct and maintain drainage works
for agricultural land, overseen by the county in which
they are located.
o Information regarding the number of drainage
districts in Colorado is not readily available.
¢ Irrigation Districts — Public, fee-collecting
organizations managed by local landowners to raise
money for irrigation projects and operate ditch systems.
May also drain tailwaters.[?l
o Count: 16
e Drainage and Flood Control Districts — Floodplain
management authority
o Count: 2

Overview of Key Practices

Key authorities regarding Colorado water resources management are contained in
Colorado Revised Statutes (CRS) Title 37 et seq!'’!, and the Colorado Code of
Regulations (CCR) Titles 2" and 5.

Flood and Floodplain
Permitting and
Management

Local communities (i.e., jurisdictions with zoning authority),
are responsible for local floodplain management and
floodplain development permitting. CWCB provides state
oversight of local floodplain management, with responsibilities
including guidance, technical assistance, and enforcement of
floodplain regulations. The regulatory framework for the
state’s floodplain management program follows those of the
National Flood Insurance Program (NFIP), although the State
has higher minimum standards in regard to freeboard and
floodways that communities must follow.

Levee Permitting and

Levees are regulated as dams, which are overseen by
DWR.['T Additionally, Chapter 13 of CWCB’s Floodplain and

Management Stormwater Criteria Manual contains guidelines for levee
design.l"®
Drainage of agricultural lands is managed by drainage
Drainage districts or irrigation districts, overseen by the board of
Management commissioners in the county where most of the land is

located.['9]
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The CDPHE Water Quality Control Division regulates and
permits pollution from stormwater runoff from large
Stormwater municipalities and urbanized areas, industrial facilities, and
Management most construction projects. State oversight is required by the
state’s participation in the National Pollutant Discharge
Elimination System (NPDES).

DWR is the primary agency that oversees Dam Permitting and
Management in Colorado. The State Engineer issues permits
Dam Permitting and | for jurisdictional dams, conducts inspections, and may order
Management the removal or modification of unsafe dams. DWR Division
Offices review Notice of Intent applications for non-
jurisdictional dams.!'"]

The CDPHE Water Quality Control Division oversees surface
water quality throughout the state and develops the state’s

Surface Water surface water quality standards, which follow the minimum
Quality Monitoring requirements of the Clean Water Act. The CDPHE enforces
and Management surface water quality standards through permitting point

source discharges and implementing nonpoint source
pollution control programs.

The Colorado Water Courts are solely responsible for
adjudicating water rights, changes of water rights, and plans
for augmentation within a particular water division. DWR has
the responsibility to administer the use of waters of the state
in accordance with decrees of the court.

Water Supply and
Diversion Rights

COLORADO STATE AGENCY(IES) OVERVIEW

Colorado Water Conservation Board (CWCB)

The CWCB is an executive branch agency responsible for statewide water policy and
planning. The CWCB operates under the direction of a 15-member board composed of
representatives from eight major river basins’, a representative from the City and County
of Denver, the Division of Natural Resources Executive Director, the Commissioner of
Agriculture, the Attorney General, the State Engineer, the Division of Wildlife Director,
and the CWCB Director. CWCB responsibilities broadly include water supply planning,
floodplain management, watershed management, and water project financing. Staff are
organized into five sections, each dedicated to overseeing distinct aspects of CWCB’s
responsibilities:

e Finance: Manages funding and financial resources for water projects and
initiatives across the state.

e Interstate, Federal, and Water Information: Protects Colorado’s decree and
interstate compact entitlement.

' River basins are based primarily on USGS HUC 4 subregions but combine some subregions.
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e Stream and Lake Protection: Regulates and monitors the health of streams and
lakes throughout Colorado.

e Water Supply Planning: Develops and oversees statewide water supply
planning and demand management studies, policies, and programs.

e Watershed and Flood Protection: Supports watershed planning and oversees
the state’s floodplain management.

Colorado Department of Natural Resources - Division of Water Resources (DWR)

The DWR, also known as the Office of the State Engineer, is a division of the Department
of Natural Resources. DWR regulates the use of water in accordance with decrees of the
court and law, issues water well permits, represents Colorado in interstate water compact
proceedings (a shared responsibility with CWCB depending on the particular compact),
monitors streamflow and water use, issues construction permits for dams and performs
dam safety inspections, and maintains state-wide databases with water-related
information. DWR is directed by the State Engineer, and all permits issued by DWR must
be approved by the State Engineer. Under the State Engineer, there are seven Divisions
with offices located throughout the state in each major drainage basinf® . The Division
Office staff are responsible for day-to-day administration of DWR functions within their
jurisdictions, including enforcement of decrees and water laws, measurement of
streamflow and reservoir levels, and dam inspections®.

Colorado Judicial Branch — Water Court

The seven Colorado Water Courts are specialized state courts of the State of Colorado
and include each of the major river basins (South Platte, Arkansas, Rio Grande,
Gunnison, Colorado, White, and San Juan rivers). The Water Right Determination and
Administration Act of 1969 (the "1969 Act") created seven water divisions based upon
major drainage basins. Each water division is staffed with a division engineer appointed
by the state engineer (see DWR above), a water judge appointed by the Supreme Court,
a water referee appointed by the water judge, and a water clerk assigned by the district
court. All water rights applications are under the jurisdiction of the Water Courts, and a
person or entity must receive a court decree to confirm their right to appropriate water.®!
In multi-division cases, which can include interbasin transfers? and cross-basin
appropriations?, the water court can issue a decree and impose conditions on the transfer
that is then monitored by the Division Engineer to ensure compliance. If there are
disputes, water court decisions can be appealed to the Colorado Supreme Court. Some
notable examples of interbasin transfers in Colorado include the Colorado-Big Thompson
Project (CBT), which moves water from the Colorado River Basin to the South Platte River
Basin, and Transmountain Diversions, a specific type of interbasin transfer in which water
is moved from the Western to the Eastern Slope, where much of Colorado’s population
and agriculture is located.

2 Interbasin transfers involve physically moving water from one river basin to another.
3 Cross-basin appropriations refer to the legal appropriations of water from one basin for use in another.
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Colorado Department of Public Health and Environment (CDPHE) — Water Quality
Control Division

The CDPHE is a cabinet-level department whose director is appointed by the governor.
The CDPHE is made up of nine divisions that provide public health and environmental
protection services and programs, one of which, the Water Quality Control Division, has
surface water management authorities. The Water Quality Control Division monitors and
reports on the quality of state waters to protect water sources, prevent pollution, and
provide safe drinking water. This Division conducts water system inspections, issues
permits, and enforces drinking water quality system compliance.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Water Conservation Districts

Water Conservation Districts in Colorado are established by the Colorado State
Legislature and serve as policy-making bodies, addressing the unique needs of different
regions. They can build and administer water projects, conduct studies, take part in
litigation, and represent local interests regarding interstate river compact issues.['’l They
also provide technical and financial support to private landowners to improve land
management in collaboration with the Natural Resource Conservation Service and other
state and federal agencies. The jurisdictions of Water Conservation Districts are
determined by a combination of hydrologic and political boundaries. There are currently
four Water Conservation Districts in the Statel"3l:

e Colorado River Water Conservation District (CRWCD) — established in 1937. The
CRWOCD is the primary water policy and planning agency for the Colorado Basin
within Colorado. It covers approximately 29,000 square miles and is comprised of
15 counties.

e Southwestern Water Conservation District (SWCD) — established in 1941.The
SWCD was formed to protect, conserve, use and develop the water resources of
the Southwestern basin, an area which includes the San Juan and Dolores River
Basins. It covers nine counties.

¢ Rio Grande Water Conservation District (RGWCD) — established in 1967. The
RGWCD was formed to represent the San Luis Valley in litigation over the Rio
Grande Compact!'’l and serves to protect, enhance, and develop water resources
in the Rio Grande River Basin. It covers five counties.

e Republican River Water Conservation District (RRWCD) — established in 2004.
The RRWCD was created by the state legislature to incorporate local involvement
in managing compliance with the Republican River Compact between Colorado,
Kansas, and Nebraska. It covers seven counties.

Water Conservancy Districts

Water Conservancy Districts in Colorado are local government agencies established by
petition to fund and operate water projects within their designated areas. These districts
have the authority to acquire, hold, and dispose of water rights, waterworks, and other
property necessary for their operationsl?'l. They can construct and maintain facilities for

ekl environment
Page 5 of 17 & water




water conveyance and have the power to condemn property when necessary for public
use. Additionally, the districts can enter into contracts with federal agencies for the
construction and operation of water infrastructure and are able to finance their projects
through taxes, bonds, and cooperation with federal agencies. They are also responsible
for distributing water to lands within their jurisdiction, setting water allotments, and
establishing equitable rates for usel?!l. The districts can levy assessments and employ
personnel to manage their business affairs effectively. Their powers are designed to
ensure efficient management and use of water resources in the state.

Conservation Districts

In Colorado, conservation districts are organized to address the critical need for land and
water conservation in the face of erosion and depletion of water resources. The state has
lost approximately six million acres of agricultural land due to improper farming practices,
excessive groundwater withdrawal, and insufficient conservation efforts.?? To counteract
these challenges, conservation districts, originally known as soil conservation districts,
were established to help protect natural resources such as topsoil, water reserves, and
local ecosystems. These districts promote sustainable land use and watershed
management practices, focusing on controlling wind and water erosion and preventing
flood damage. The State Conservation Board, which oversees the districts, also
administers funding for conservation projects and collaborates with local stakeholders,
including municipalities and other agencies, to ensure effective resource management.
The reorganization in 2002 changed the name of these districts and the governing board
to reflect their broader focus on all aspects of conservation, not just soil, to better align
with current needs.

Basin Roundtables

In 2005, nine basin roundtables were established by the Colorado Water for the 215t
Century Act (CRS Title 37 Article 75)®! to facilitate discussions on water management
issues and encourage locally driven collaborative solutions. These roundtables represent
each of the state’s eight major river basins and the Denver metropolitan area. The basin
roundtables have regular meetings (typically monthly or quarterly) and are comprised of
key water stakeholders in their jurisdiction, including representatives from counties, cities,
water rights owners (e.g., irrigators), water utilities, and water managers. Each roundtable
has between 14 to 49 voting members, as well as several non-voting members. Key
responsibilities include:

e Water resource planning, including development and updates of the Basin
Implementation Plans, which inform DWR’s statewide Colorado Water Plan

e Prioritization of water projects and recommendation of funding to CWCB.

¢ Public engagement and collaboration.

Funding for basin roundtables comes from state funds for water management and
conservation administered through the CWCB (i.e., the severance tax trust fund) and
contributions from participating members. The success of the basin roundtables varies
from basin to basin since each has different stakeholders and specific challenges. They
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have been successful in fostering regional cooperation and stakeholder engagement in
water planning as well as contributing to the Colorado Water Plan. However, they have
also faced challenges, including slow progress due to a high number of collaborators as
well as difficulty to find consensus on inter-basin issues (e.g., trans-mountain diversions),
which can create tensions between basins.

Drainage Districts

Drainage districts are formed by a vote of landowners, overseen by the board of
commissioners of the county in which most of the land is located. Drainage districts may
construct drainage systems to drain land for agricultural use, assess and tax landowners
for benefits, issue bonds, and exercise imminent domain."!

Irrigation Districts

Irrigation districts are formed by landowners that petition the county board of
commissioners. Irrigation districts may construct and maintain irrigation works, hold water
rights, provide irrigation water, assess and tax landowners for benefits, issue bonds, and
exercise imminent domain. Irrigation districts are responsible for draining tailwaters
resulting from their irrigation and may drain and reclaimed seeped or marshy land.[°]

Drainage and Flood Control Districts (special districts)

Colorado has two special drainage and flood control districts established by Colorado
legislature (CRS Title 32 Articles 1171 and 11.58]) to assist local governments in urban
areas with multi-jurisdictional drainage and flood control challenges. The Mile High Flood
District (formerly the Urban Drainage and Flood Control District) serves seven counties
in the Denver metropolitan area, and the Fountain Creek Watershed, Flood Control, and
Greenway District services two counties in the vicinity of Colorado Springs. These districts
are comprised of locally elected officials representing public agencies within the
jurisdiction.

Responsibilities include conducting planning studies, partnering with local government for
construction and maintenance activities, watershed master planning, and flood hazard
mapping. Additionally, these districts have land use authority within 100-year flood plains
and can provide input to public agencies on land use applications that may have direct or
indirect impacts to a watershed or flood zone, including input on floodplain development
permits.

These districts are funded through property taxes, special assessments, services fees,
and state and federal grants.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Colorado are
generally contained within the CRS or the CCR. Table 1 includes a brief description of
major policies and regulations governing each key practice area, including their effective
dates.
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REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation in Colorado are generally
contained within the CRS or the CCR. Table 2 outlines the permitting entities and
processes for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Colorado

Practice
Area

Policy /
Regulation

Date

Key Principles

Floodplain
Management

2 CCR 408-
11131 [23]

Amended:
1/14/2022

e The CWCB designates and approves the state’s floodplains.

¢ A Floodplain Development Permit from a local community (e.g., City) is
typically required for construction or development activities that occur
within 100-year flood hazard areas.

e The CWCB oversees the state’s floodplain management program and is
charged with enforcing state rules and regulations.

e Communities may adopt local standards above and beyond the FEMA
and CWCB minimum requirements.

e Violations are inspected by the CWCB, and “Notices of Non-Compliance”
are issued by the CWCB.

e Limits surcharge to a maximum of 0.5 feet for floodways, including those
with no effective floodway or new/updated studies have been conducted.

¢ Requires the lowest floor of new structures (including basements) to be 1
foot above Base Flood Elevation (BFE).

e Any change to the Base Flood Elevation (BFE) must be within +/- 0.3 feet,
ensuring that changes to flood risk are minimal and manageable.

e |In Letter of Map Revision (LOMR)-Flood (LOMR-F) areas, the lowest floor
must be 1 foot freeboard above the previous BFE, offering higher
protection against future flood risks.

e For critical facilities, the lowest floor must be 2 feet above BFE.

Levees

2 CCR 402-
1111]

Amended:
1/1/2020

Levees are regulated as dams, defined as “A constructed barrier, together
with appurtenant structures, constructed above ground surface for the
purpose of impounding water. Flood control and storm runoff detention
dams are included.”
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Practice Policy / Date Key Principles
Area Regulation
The CWCB stipulates that levees must meet design criteria outlined by
FEMA to be considered as providing protection. The US Army Corps of
Engineers regulates the construction and use of levees in waters of the
.| United States. Artificial embankments functioning as a Levee or a Flood
2 CC1)I[?3]408- '2‘;?2;12%?2 Control Structure, for which protection will be considered for designation
and approval, must comply with the provisions set forth in the “Mapping of
Areas Protected by Levee Systems,” or the “Office of the State Engineer
Rules State Engineer Rules and Regulations for Dam Safety and Dam
Construction” to be considered as providing protection
Effective: | e Allows landowners to form drainage districts.
CRS 37-2001 | 1963 Last | e Outlines the process for district formation and powers granted to districts.
Amended:
: 2017
Drainage - . - .
CRS 37-41 Last o Outlllne.s fqrmat.lon. process and rules of operations for water conservation
through amended: and irrigation districts.
43120] 2002 o Allows irrigation districts to drain land for agricultural improvement or as
made necessary by its irrigation.
¢ Permits must be obtained for certain stormwater discharges, including
Stormwater 5 CCR 1002- discharges associated yvith iangtrial activities, municipal storm sewer
Management 610121 6/14/2020 systems, and construction activities.

e The CDPE is charged with permitting and enforcing compliance through
inspections, data reviews, and audits.
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Practice Policy / Date Key Principles
Area Regulation
e General permits authorize certain discharges of relatively uncontaminated
stormwater from construction, industrial, and Mining, Extraction & Paving
Material activities and public storm sewer systems. Permit Types are
COR-010000 (light industry), COR-020000 (heavy industry), COR-030000
Colorado (construction activities disturbing one or more acres), COR-040000
Stormwater 20212/08/2 (mining operations), COR-060000 (recycling facilities).
Program 024 e The COG850000 permit authorizes stormwater discharges associated
Fact with sand and gravel mining operations, while the COG500000 permit is
Sheetl?4] specific to discharges from drinking water treatment facilities.
¢ Multiple individual permits are issued to authorize stormwater discharges
from facilities or activities not adequately addressed by general permits,
ensuring site-specific compliance with Colorado's water quality
regulations.
Effective: | e The State Engineer must approve dams that create a reservoir exceeding
1879 100 acre-feet (AF) of capacity, 20 acres of surface area, or a height of 10
Dam CRS 37-87% Last feet from the lowest point of the natural ground to the spillway crest.
M Amended: | e The State Engineer has the authority to inspect and order removal of
anagement 2017 dams deemed unsaf
unsafe.
2 CCR 402- 1/1/2020 | ® Establish reasonable standards for dam designs and creates a framework

1111]

for the State Engineer’s review of dam performance.
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Practice
Area

Policy /
Regulation

Date

Key Principles

Surface
Water Quality

5 CCR 1002-
32 through
62

6/14/2024

e Classifies state waters based on their ability to support beneficial uses in
the present and expected beneficial uses in the future.

e Establishes surface water quality standards for all state waters to ensure
water quality protects public health and meets state and federal
requirements for the highest beneficial use.

e Some surface waters are designated for special uses such as wildlife
habitat, scenic rivers, or other specific protections. Water quality
standards are adjusted accordingly to meet these additional uses.

e Operators of construction sites, industrial facilities, and MS4s must obtain
a general permit if their discharges affect surface waters.

e Individual permits for discharges to surface waters include effluent limits,
monitoring, and conditions to ensure compliance with water quality
standards.

Water Supply
and Diversion
Rights

CRS 37-
92[10]

5/15/2024

e All water in the state is a public resource and a court decree is required to
confirm priority and allowed uses of water rights, with some exceptions
(e.g., rain collection for small-scale domestic use, small scale domestic
wells)

e Water rights are based on prior appropriation, and the priority date for a
water right is the date when the appropriation is fully established (i.e., the
water is put to beneficial use) (CRS 37-92-305)

e CWCB has the sole authority to appropriate water for environmental
preservation (e.g., minimum stream flows).

e Details the jurisdiction of water courts and their role in adjudicating water
rights and resolving disputes (CRS 37-92-301)

environment
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

administrator.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process

Entity

Local A floodplain development permit must be | The appeals process for a decision made on
Floodplain Floodplain obtained from the local floodplain | a floodplain development permitis determined

by the community. Often, the decision is first
appealed locally and then to the district court.

Levees are regulated as dams in
Colorado. Although not strictly a permit,
construction of a new jurisdictional dam, or
alteration or repair of an existing
jurisdictional dam, must be approved by
the State Engineer. For non-jurisdictional

The applicant or any other person affected or
aggrieved by the State Engineer's approval or
disapproval of plans and specifications for
construction of a reservoir/dam, or the
alteration, modification, repair or enlargement
of a reservoir or dam which will affect the

Levees N/A dams, a Notice of Intent must be submitted | safety of the structure may request an
to the applicable DWR Division Engineer. | adjudicatory hearing before the State
Engineer (2 CCR 402-1). If the party is
dissatisfied with the State Engineer’s
decision, they can request judicial review by
appealing to the district court.
Landowners desiring the construction of | In the case that a landowner’s property is
drainage works may petition the board of | damaged, or a landowner refuses to allow a
directors of the drainage or irrigation | drain to be constructed on their land, the
Drai district of which they are a member.['l'®1 | [andowner and district will first attempt to
rainage or : :
. A resolve the dispute internally. If an agreement
Drainage Irrigation . .
Districts cannot be reached, compensation will be

determined by eminent domain proceedings.
A party wishing to dispute an action of a
drainage or irrigation district may take the
matter to the district court.l'I"°]
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Applications for individual permits or | Affected parties may request an
coverage under the state general and | administrative hearing to challenge the terms
individual permits for surface water | and conditions of issued permits, challenge
protection (including stormwater | the terms and conditions of permit .
CDPHE discharges, Table 1) are submitted to the mo‘i,'f'cﬁt'onsifiﬂd %hggeHrEe de?latlrs] of perm|:
: - : L applications. e grants the reques
St Water Quality CDPHE. This apphes' to both individual to hold the hearing, the matter is referred to a
ormwater and general permits, but not to . , : . .
Control e . hearing officer or the Office of Administrative
Division certifications under the general permits. | ¢, ,1s"(OAC) to hold the administrative
For certain permit actions, CDPHE may | hoaring. The OAC administrative law judge
issue a public notice for comments. then issues an interim decision that can then
be appealed to the executive director of
CDPHE. The executive director's decision
represents a final agency action.?
Although not strictly a permit, construction | The applicant or any other person affected or
of a new jurisdictional dam, or alteration aggrieved by the State Engineer's approval or
or repair of an existing jurisdictional dam, | disapproval of plans and specifications for
must be approved by the State Engineer. | construction of a reservoir/dam, or the
For non-jurisdictional dams, a Notice of alteration, modification, repair or enlargement
Dams DWR Intent must be submitted to the applicable | of a reservoir or dam which will affect the

DWR Division Engineer.

safety of the structure may request an
adjudicatory hearing before the State
Engineer (2 CCR 402-1). If the party is
dissatisfied with the State Engineer’s
decision, they can request judicial review by
appealing to the district court.
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Water Rights

Colorado
Judicial
Branch,
Water Courts

Water matters are generally commenced
in a water court by the filing of an
application with the water clerk. The
water referee consults with the Division
Engineer (DWR) and proposes a ruling. If
there is no protest by the applicant or
others, the case is closed.

Any party may file a protest to the referee's
ruling with the water court. The matter is then
re-referred to the water judge for a hearing on
the matter®l. Appeals of the water judge’s
decision are filed with the Colorado Supreme

Court.l"8]

[1] Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available and may vary by
local Floodplain Administrator.
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lowa Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of lowa Surface Water Management Regulatory Structures for Key
Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

e lowa Department of Natural Resources (DNR) —
Floodplain Management, Stormwater Management,
Drainage and Levee Permitting and Systems, Dam
Permitting and Management, Water Quality, Water
Allocation

¢ lowa Department of Agriculture & Land Stewardship —
Soil and Water Conservation Districts

Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Soil and Water Conservation Districts — Water
management at the county level.
e Count: 100

o Watershed Management Authorities — Water
management at the HUC 8 watershed level.
e Count: 29

e Drainage Districts — Drainage management at the sub-
county watershed level.
e Count: ~3,700

Overview of Key Practices

Key authorities regarding lowa water resources management are contained in the
lowa Code and 567 lowa Administrative Code.

Flood and Floodplain
Permitting and
Management

The DNR’s Floodplain and Dam Safety Section oversees
floodplain management at a state level and regulates
construction on all flood plains and floodways. Local
jurisdictions including cities and counties implement
regulations and ordinances that comply with state and federal
regulations.

Levee Permitting and
Management

Drainage Districts are established at a local level and handle
local permitting along with county offices with approval from
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the DNR for applicable construction, operation or
maintenance activities.

DNR administers individual and general National pollutant
Discharge Elimination System (NPDES) permits relating to
construction, industrial, and municipal separate storm sewer
systems (MS4) activities. Local jurisdictions including city and
county officials administer local permits.

Drainage Districts are established at a local level and handle
local permitting along with county offices with approval from
the DNR for applicable construction, operation or
maintenance activities. Landowners who construct a levee,
ditch, or underground tile or drain for agricultural purposes or
to improve water drainage must first file an application with
the county auditor. ["°]

DNR is the primary agency overseeing Dam permitting and
Dam Permitting and | management in lowa. Permits are issued by the department’s
Management Floodplain and Dam Safety Section.

Stormwater
Permitting

Drainage Permitting
and Management

The DNR oversees surface water quality throughout the state.
Water quality standards are outlined in the State Water
Quality Standards that apply to all point and non-point sources
of pollution.

Water supply and diversion rights are managed by the DNR
under the water use permit and are based on the concept of
“beneficial use”.

Surface Water
Quality Monitoring
and Management

Water Supply and
Diversion Rights

IOWA STATE AGENCY(IES) OVERVIEW

lowa Department of Natural Resources (DNR)

The lowa DNR is the state’s primary regulatory water authority. DNR manages fish and
wildlife programs, recreational activities in states parks, and is the regulatory authority for
the federal land, air, and water laws.®! The DNR is comprised of four divisions, one of
which is relevant to surface water and is outlined below:

e Environmental Protection: This division covers air, land, and water quality
including permitting, lake and river restoration projects, and water plan
development, among other functions. Within the division, the Land Quality Bureau
manages groundwater, floodplains, dam safety, and land resources, and the Water
Quality Bureau manages water quality standards, wetland protection and
restoration, wastewater and stormwater management practices, and funding
opportunities. Additionally, the division includes the Air Quality Bureau and the
Field Service Bureau.®!
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lowa Department of Agriculture and Land Stewardship (IDALS)

The lowa Department of Agriculture and Land Stewardship manages land stewardship
and agricultural programs that protect land, waterways, and quality of life. This includes
the Division of Soil Conservation & Water Quality and the Division of Water Resources,
both of which are described below.

e Division of Water Resources: The functions of this division include the Water
Resources Bureau, which manages the Watershed Protection Program to provide
technical and financial assistance towards the development of watershed
initiatives and soils and water conservation districts. The Bureau also manages the
lowa Conservation Reserve Enhancement Program (CREP) that incentivizes
landowners to voluntarily establish wetlands in the tile-drained regions of the state,
and agricultural drainage resources. 12

e Division of Soil Conservation & Water Quality: The functions of this division
include managing and supporting local watershed management projects
administered by soil and water conservation districts as well as administering
Clean Water lowa programs, among other functions. Clean Water lowa works to
improve soil and water quality for farmers, landowners, municipalities, and other
stakeholders.!"]

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Soil and Water Conservation Districts (SWCDs)

Soil and Water Conservation Districts were established during the 1930s in response to
the recognized need to implement soil and water conservation. SWCDs are typically
located in county seats and are governed by a locally elected 5-member board who
direct soil and water conservation efforts and provide financial assistance to
landowners. "% IDALS funds SWCDs under the Agriculture and Natural Resources
Appropriations Act; funding includes payment for the administration of soil and water
conservation programs, as well as reimbursement of SCWD expenditures.?"]

Watershed Management Authorities (WMAS)

Watershed Management Authorities were established in 2010 as a mechanism for
collaborative watershed management between cities, counties, stakeholders, and
SWCDs. WMAs can be formed by two or more political subdivisions (cities, counties,
SWCDs) within a HUC-8 watershed boundary and are managed by a Board of
Directors. Planning at the watershed level enables multi-jurisdictional partnership and
cooperation. Functions of WMAs include assessing and reducing flood risk, assessing
and improving water quality, monitoring federal flood risk planning, and funding
allocation, and education. WMAs may enter contracts to carry out their functions but do
not have regulatory powers and may not tax or exercise eminent domain.l"I23124 WWMA'’s
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do not have any fixed funding mechanism but receive grants and community
contributions.[26]

Drainage Districts

Drainage Districts are established under lowa Code 468.2 and oversee surface water
drainage at a sub-county level for agricultural and other land uses. Two or more
landowners can petition to form a district, typically overseen by the County Board of
Supervisors who act as Drainage District Trustees. However, landowners can also elect
their own trustees via a special election after the district has been legally established.
Landowners own facilities which are then managed by the Board of Trustees.[?! District
members pay for all maintenance and repairs based on the original assessed value of
their property to the original assessed value of the entire district.? Counties can levee
additional property taxes on the drainage district members to repay construction
warrants. 2]

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in lowa are generally
contained within the lowa Code and lowa Administrative Code. Table 1 includes a brief
description of major policies and regulations governing each key practice areas,
including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the lowa Code and lowa Administrative Code. Table 2 outlines the permitting
entities and processes for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in lowa

Practice
Area

Policy /
Regulation

Date

Key Principles

Flood and
Floodplain
Management

IAC 567
Chapter 71112

Enacted:
1972

¢ Permits are required for most work on streams and rivers throughout
the state.

¢ DNR’s Floodplain and Dam Safety Section administers the floodplain
and development permit. Most agricultural facilities are exempt from
regulation.

e DNR can delegate regulatory authority to a local government by
approving local floodplain regulations.

Levees

IAC 46819, IAC
567—
72.4(455B)13)

2022

¢ Approval is required by the Department for construction, operation, or
maintenance of levees or dikes for rural areas located on a floodplain
or floodway of any stream or river draining more than 10 square miles
or draining more than 2 square miles in urban areas.

¢ Flood control levees must follow the following criteria: levee height
must provide at least 3 ft of freeboard above design flood profile,
levees shall provide for adequate interior drainage and ponding,
minimum design flood protection level corresponds to the flood profile
for Q100, The location and alignment of agricultural levees or dikes
shall be compatible with existing encroachment limits so that minimum
flood protection levels will not be increased and said levee or dike
alignment otherwise shall be consistent with the rules governing the
location of encroachment limits set out in 567—75.4(455B)

¢ Agricultural levees must follow the following criteria: the permanent
height of levees shall be limited so that overtopping will occur due to
discharges from Q10 to Q25 where the more comprehensive levee
system with the greater level of protection.

Stormwater
Management

Gen permits:
567 IAC
Chapters 60,

64, and
6511511121,117]

2022; 2024

¢ Outlines the state’s requirements for stormwater discharge.

¢ DNR issues 9 General NPDES permits.

¢ Discharges from facilities or construction sites that may temporarily
degrade Outstanding National Resource Water or Outstanding State
Resource Water require an individual NPDES permit.
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Practice Policy / Date Key Principles
Area Regulation
¢ General stormwater permits cover 3 classes of activity:
General e Construction: permit is required if work disturbs more than one acre of
Permits: land (GP #2)
GP #1 1992 e Industrial: permit required for stormwater discharges that potentially
GP #2 contain pollutants (GP #1)
GP#3 e Industrial facilities that use asphalt plants, concrete plants, quarries,
sand and gravel pits, and rock crushers (GP #3)
¢ MS4: individual permit required for populations greater than 10,000
567 IAC 1992 people
Chapter 64 [0 e Individual permits are also required for discharges that are mixtures of
stormwater and non-stormwater.

e Approval is required by the Department for construction, operation, or
maintenance of levees or dikes for rural areas located on a floodplain or
floodway of any stream or river draining more than 10 square miles or
draining more than 2 square miles in urban areas.

e Under IAC § 468.621 landowners of property at higher elevations have
the right to benefit from the natural flow of water downhill and are not

Drainage IAC 463[9] and liable .for damages caused by such drainage unless it increases the
Management associated 2022 quantity of water or changes the manner of discharge on land separate
case law! from their own. The downhill estate cannot interrupt the natural flow of

water or cast water back onto the uphill estate. Uphill estates cannot
exercise drainage rights if the downhill estate obtains a counter
easement.

¢ Drainage easements are binding upon subsequent owners of land,
even if purchasers do not have notice of the easement.

e Drainage management legislation additionally governs levee districts.
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Practice Policy / Date Key Principles
Area Regulation
e A protected wetland may not be drained without a permit from DNR.
¢ A permit may only be granted if the applicant replaces the wetland, or if
lowa Code 2023 the wetland no longer meets the criteria for protection.
456B.13[2% « A drainage district does not require a permit to maintain or replace
existing infrastructure, so long as the scope of the infrastructure is not
expanded.
¢ Permits are required for dams with a height of at least 25 feet and a
storage volume of at least 15 acre-ft, a storage capacity of at least 50
Dam IAC § 567- 2021 acre-feet and a height of at least 6 feet, or any high hazard dams where
Management 73.3014] dam failure may result in probable loss of human life.
e Legislation also assigns dam hazard potential which considers
anticipated future land and impoundment use.
IAC § 567- o Establishes State Water Quality Standards and permit requirements for
Surface 60L"sl; 2/9/22 discharges.
Water Quality | IAC Chapter 61 o State Water Quality Standards apply to all point and nonpoint sources
[16] of pollution.
Water Supply IAC 567- ¢ A water use permit that covers water diversions and allocation is
. . subrules required by any person or entity that withdraws at least 25,000 gallons
and Diversion 9/8/21 . : : .
Rights 52.10(1) and of water in a 24-hour _p(_erlod during any calendar year and is based on
18 « ”
(3) 18] the concept of “beneficial use
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Table 2. Regulatory Pathways for Surface Water Management Projects

before the start of soil disturbing activities.
Applications for individual permits must be
submitted 180 days prior to the start of
operations.

567-64.13).4

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entities
Floodplain  development permits are | N/A[1]
obtained through the DNR PERMT online
Floodplain e Local tool. Local permits are administered by city or
Development Jurisdictions | county officials.  Applications  submitted
* DNR through the PERMT system can take up to 3
months to be reviewed.
DNR issues permits for projects that impact | N/A [1]
Levees e Local wetlands or waterways. Two or more
Jurisdiction | |andowners can petition to form a drainage
 DNR district.
The DNR issues three NPDES General | Aggrieved persons may appeal any
permits for industrial and construction activity | conditions of the permit by filing a written
and an individual NPDES permit for MS4 | notice of appeal and request for
entities. A Notice of Intent (NOI) must be sent 3.dmi;1istraﬂ:/.e ggadring W:cth the EI)thh
: irector within ays of appeal of the
Stormwater |+ DNR to the DNR and approval must be issued Sormit (lowa Code §y4558.?$4 o IAC §

Page 9 of 12

eki

environment
& water




Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entities
DNR issues permits for projects that impact | Objections to drainage district
wetlands or waterways. establishment must be made in writing and
filed in the office of the county auditor at or
Two or more landowners can petition to form | before the time set for such hearing.
a drainage district or to establish, improve, or
repair a district facility. The board then
e Local decides based on a benefit-cost analysis if
Drainage Jurisdiction | the project will proceed to hearing.['¥
e DNR Approvals prioritize economic benefits to the
drained land over potential effects like
downstream flooding. Landowners who
benefit from approved projects are assessed
to cover the cost of construction, while
landowners who are harmed by the project
are awarded damages.®
Dams. Dikes Permit is required to construct, modify, Any person aggrieved by a permit decision
and O,ther ’ drawdown, or remove a dam. Design may file a notice of appeal as governed by
W engineer must provide signed and seal IAC § 567- 7.4
ater Control | 4 DNR construction plans to the Department
Devices : ’
showing that the proposed dam meets all
Department criteria.
Permit is required from the DNR for N/A [1]
agricultural, industrial, and municipal uses
Water Riahts that involve large scale withdrawals or
9 * DNR diversions of water. Permits are valid for ten

years and require a yearly submission of a
Water Use Report to the DNR.

[1] Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available.
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Idaho Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Idaho Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

The table below summarizes some key considerations regarding surface water
management regulatory structures, authorities, and the use of watershed-level

jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Idaho Department of Water Resources (IDWR) — Water
Rights Allocation including Adjudication, Permitting,
Licensing, and Transfers; Water Administration; Dam and
Mine Tailings Management; Well Construction Permitting
and Well Driller Licensing; State Coordination of Idaho’s
National Flood Insurance Program; Regulation of Stream
Channel Alterations; and Measuring and Inventorying State
Surface and Ground Water Resources.

Idaho Water Resource Board — Water Planning; Water
Project Financing; Managed Aquifer Recharge; Cloud
Seeding Program; Water Supply Bank; and Water
Transaction Program.

Idaho Department of Environmental Quality (IDEQ) —
Water Quality Regulation and Enforcement, including a
Surface Water Program and a Storm Water Program.[]
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Local and regional
jurisdictions for
surface water
management
practices and
authorities

e IDWR Director — The Director shall have direction and
control of the distribution of water from all natural water
sources within a water district.

e Water Districts — Supervision of regional water
distribution, led by watermasters and organized on a
watershed or sub-watershed scale (Idaho Code Title 42,
Chapter 6)["9]

o Count: 98

Overview of Key Practices

Key authorities regarding Idaho water resources management are contained in Idaho
Statutes Title 42 et seq!".

Flood and Floodplain
Permitting and
Management

The Floodplain Management Unit, housed within the Water
Compliance Bureau of the IDWR, is administered by the State
National Flood Insurance Program (NFIP) Manager, who
coordinates Idaho’s program consistent with federal law. The
Floodplain Manager oversees the review of city ordinances
created to deal with floodplain issues, assisting communities
with flood planning and training for floodplain protection, and
assisting communities to adopt floodplain ordinances to
qualify for the NFIP.[®l The NFIP is managed with the
Community Assistance Program — State Support Services
Element (CAP-SSSE), a FEMA grant which has a 75% federal
and 25% state cost share. Over 170 communities in Idaho
participate in the NFIP.['0]

Stream Channel
Protection

The Stream Channel Protection Section within the IDWR’s
Water Compliance Bureau manages permits for proposed
stream channel alterations. IDWR issues two types of stream
channel alteration permits: the Joint Application for Stream
Channel Alteration Permit (Joint Application) and Letter
Permits for Recreational Mining (Letter Permit).!"®!

Levee Permitting and

The State of Idaho authorizes local governments to form levee
districts, which are responsible for maintaining, operating,
and/or constructing levees in their jurisdictional areas.

Management Permitti . o
ermitting for levees is commonly administered on a county
level through floodplain development permits.!"°!
The Idaho Department of Environmental Quality (IDEQ)
Stormwater Surface and Wastewater Division manages permitting for
Management municipal, construction, and industrial stormwater discharge.

Responsibility for stormwater runoff management and
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infrastructure is distributed among municipal entities including
cities, drainage districts, and local water association users. [']

Drainage
Management

Drainage is managed by local jurisdictions, and is subject to
regulation from cities, local water user associations, and
drainage districts. Agricultural drainage is managed through
drainage districts, which are authorized in locations requiring
drainage or diking as outlined in ldaho Code Title 42 Chapter
29.

Dam Permitting and
Management

The Safety of Dams Program within the IDWR regulates
approximately 400 water storage dams and about 20 mine
tailings impoundment structures in Idaho. It operates in all four
regional offices and is based primarily in the Western Region
office in Boise. Public and private dams are subject to state
regulation. Dams and mine tailings impoundment structures
are inspected at least once every five years, depending on
hazard classification, physical condition, age, and
maintenance history. The IDWR releases risk analysis reports
for high-hazard dams to identify and prioritize risk reduction
measures.['%

Surface Water
Quality Monitoring
and Management

The IDEQ’s Surface and Wastewater Division enforces water
quality standards through permitting point source discharges
and implementing nonpoint source pollution control programs.
It also monitors and assesses surface water quality, develops
water quality improvement plans (total maximum daily loads,
or TMDLs), and implements improvements prescribed in
TMDLs.™®

Water Supply and
Diversion Rights

The IDWR manages water allocation and distribution, issuing,
modifying, and administering water rights. Idaho follows the
doctrine of prior appropriation for both surface and ground
water rights. Water users must obtain a water right before
putting water to beneficial use. IDWR issues water right
permits, licenses, and transfers. IDWR also receives water
right adjudication claims and prepares and submits
recommendations to the 5" Judicial District court in Twin Falls
for consideration and decree. IDWR also maintains
comprehensive records of water rights.®!
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IDAHO STATE AGENCY(IES) OVERVIEW

Idaho Department of Water Resources (IDWR)

The IDWR is responsible for administering water rights, facilitating water rights
adjudications, maintaining water rights records, and overseeing water delivery in times of
shortage. The IDWR oversees water districts, which are led by an elected watermaster in
charge of measuring and distributing water within the district. The Director of the IDWR is
appointed by the Governor and confirmed by the State Senate. The IDWR provides
administrative and technical support for the Idaho Water Resource Board’s projects to
manage surface water, stabilize or recover aquifers, and invest in water infrastructure
projects.l®l The IDWR is also responsible for:

Regulation and inspection of dams and mine tailings impoundment structures
Groundwater protection and well oversight

Permitting and regulation of stream channel alterations

Coordination with local communities to comply with the National Flood Insurance
Program.

State-wide water science and data collection.

The IDWR is divided into the following bureaus and sections:

Water Allocation Bureau — one of two regulatory bureaus; includes Water
Rights Section, and Adjudication Section. The Water Allocation Bureau
supervises the appropriation and allotment of water for beneficial use.
Water Compliance Bureau — the other regulatory bureau; includes Water
Distribution Section, Groundwater Protection Section, Enforcement Unit,
Stream Channel Protection Section, and Floodplain Management Unit. The
Water Compliance Bureau administers programs to protect state water
resources and ensure fair and equitable distribution and use of the state’s
waters. It includes a National Floodplain Insurance Program Manager and an
Enforcement Coordinator to support multiple regulatory programs across the
department.

Planning and Projects Bureau — includes Idaho Water Resources Board,
Water Projects Section, and Water Supply Bank. The ldaho Water Resource
Board (IWRB) comprises 8 members. The Planning and Projects Bureau
works with the Technical Services Bureau to implement and manage projects
assigned by the Idaho Water Resource Board. The Water Resource Board
offers grant programs for flood management and aging infrastructure.
Technical Services Bureau - includes Hydrology Section, and Geospatial
Technology Section. The Technical Services Bureau collects and analyzes
hydrologic data for IDWR and develops geospatial tools and maps to support
management and protection of water resources in the State.

The Safety of Dams Program is a standalone unit overseen by the Director of the
IDWR. In addition to its central office in Boise, the IDWR has four regional offices
in Boise (Western Regional Office), Coeur d’ Alene (Northern Regional Office),

e environment
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Idaho Falls (Eastern Regional Office), and Twin Falls (Southern Regional Office),
and two field offices in Salmon and Preston.['" The IDWR divides the state into
over 50 administrative basins based partly on USGS HUC 8 watershed boundaries
(with each administrative basin assigned to one of the four regions) to coordinate
water management activities.['?]

Idaho Department of Environmental Quality (IDEQ)

The Idaho Department of Environmental Quality includes Surface Water, Drinking Water,
Wastewater (including stormwater), and Groundwater Divisions that ensure compliance
with state water quality standards in their respective areas. The Surface and Wastewater
Division monitors surface water quality and collects aquatic habitat data, oversees a
nonpoint source pollution management program, enforces state-level water quality
standards and has the authority to develop policies to address implementation of water
quality standards.®!l The Surface and Wastewater Division develops water quality
improvement plans (total maximum daily load, or TMDL) for water bodies not meeting
water quality standards. TMDLs are made on a subbasin (HUC 4) level.[®l Watershed
Advisory Groups (WAGs): Groups of interested citizens who provide local public input
and guidance to DEQ during the development of water quality improvement plans or total
maximum daily loads (TMDLs) for water bodies that fail to meet water quality standards.!

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Water Districts

Water districts in Idaho supervise regional water distribution and are created with
administrate boundaries representing watersheds or sub-watersheds. Idaho Code Title
42 Chapter 6 outlines the rules for water districts, stipulating that districts may be created
for each public stream and tributary or independent source of water supply, and districts
may extend to a distance of 40 miles between the extreme points of diversion. Water
districts can supervise the use of streams, rivers, lakes, ground water and other natural
water sources as necessary to carry out the laws in accordance with the priorities of the
rights. If the use of water in a district does not affect or conflict with the use of water by
other water rights holders outside of the district, a new district may be created.!'s! Water
districts are led by watermasters, which are elected on a yearly basis. There are currently
98 water districts in the State. Funding for water districts comes from water user fees
collected by the districts.

Drainage Districts

Drainage Districts can be organized in any portion of a county requiring drainage or diking,
as outlined in Idaho Code Title 42 Chapter 29. They are authorized to appropriate waters
that are made available through the construction of drainage infrastructure as long as
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existing water rights are not impaired, subject to applicable laws regarding appropriations.
Funding for drainage districts comes from local property taxes.[']

Soil and Water Conservation Districts

Idaho has 50 soil and water conservation districts, which are state subdivisions
responsible for protecting natural resources on private lands, led by locally elected
volunteer boards of five or seven supervisors?!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to the authorities, duties, and responsibilities of the
IDWR are generally contained within the Idaho Statutes Titles 42 and 43, and in the Idaho
Administrative Procedures Act (IDAPA) Administrative Code Rule 37 (Department of
Water Resources).

Key policies and regulations related to the authorities, duties, and responsibilities of the
IDEQ are generally contained within the Idaho Statutes Title 39, and in the IDAPA
Administrative Code Rule 58 (Department of Environmental Quality).

Table 1 includes a brief description of major policies and regulations governing each key
practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation in Idaho are generally
contained within the Idaho Statutes Title 39 and 42.

Table 2 outlines the permitting entities and processes for appeals or disputes for each
key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Idaho

Practice Policy / Date Key Principles
Area Regulation
Idaho Code 1998 e Local governments (e.g., county) may adopt floodplain zoning ordinances
§46-1022[6] which identify floodplains and regulate developments in the floodplain.
¢ Designates the IDWR as the agency "to lead State implementation and
Executive administration of the National Flood Insurance Act of 1-968 and 44 CFR
Order No. 2015 560.25, Rules and Regulations of the Federal Insurance Administration.”
Floodplain 2015-06!"° e The IDWR Floodplain Coordinator is responsible for statewide
Management administration of the NFIP.[?%
e Stream channels may not be altered unless approved by the Stream
Idaho Code Channel Protectio_n Section in IDWR’s Water Compliance I_3ureau. Stream
§42-3801019 1971 channels and environments shall be protected from alteration to protect
fish and wildlife habitat, aquatic life, recreation, aesthetic beauty, and
water quality.

e Any portion of a county requiring the maintenance, operation, or
construction of a levee to contain irrigation water or prevent flooding
may be organized into a levee district.

e Levee districts shall provide for the storage and containment of irrigation
water and the prevention of flood damage.

Idaho Code e Regulation of levees in Idaho is commonly on a county basis (see §46-
Levees §42-44019 1990 1022 above).

See also: 44 CFR Section 65.10 of the NFIP Regulations.
(https://idwr.idaho.gov/wp-content/uploads/sites/2/floodplain-mgmt/Levee-
FAQ-Jan08.pdf)
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Practice Policy / Date Key Principles

Area Regulation

e The Idaho Pollutant Discharge Elimination System (IPDES) Rules

Stormwater IDAPA establish the procedures and requirements for permitting of pollutant

Management 58.01.25! 2023 discharge to waters of the United States in Idaho.

e Three categories of stormwater discharge are permitted through IPDES:
industrial, construction, and municipal.

¢ Any portion of a county requiring drainage and/or diking may be organized

Drainage Idaho Code into a drainage district.

Management §42-20115] 1913 e Drainage districts and other county or sub-county jurisdictions manage
infrastructure necessary to drain surface waters. Municipalities may act as
drainage districts.

e Dams with a height greater than 10 feet are subject to state oversight of
construction, enlargement, alteration, or repair. Plans, drawings, and

1969 specifications must be approved by the Director of the IDWR prior to dam
Idaho Code (amended modifications taking place.!"®!

Dam §42-171191 2016) e Dams taller than 10 feet and with a reservoir volume greater than or equal

Management to 50 acre-feet must work with a licensed professional engineer to prepare
design drawings, reports, specifications, and other information necessary
for construction.!"3l

IDAPA 2021 e Establishes standards for dam construction and guidelines for safety
37.03.06!"4 evaluation of new or existing dams.

e Establishes surface water quality standards for all state waters to meet
requirements of the Clean Water Act and protect public health and water
quality.

Surface IDAPA 2023 e Places restrictions on the discharge of wastewater and on human

Water Quality | 58.01.028! activities that may adversely affect public health and water quality in the

waters of the state.

e There are three elements in water quality standards: beneficial use,
criteria, and antidegradation.

Page 8 of 12
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Practice
Area

Policy /
Regulation

Date

Key Principles

Water Supply
and Diversion
Rights

Idaho Code
§42-2[191

1951
(amended
1990)

e Waters in ldaho are a public resource and a water right is required to
divert water or to apply water to lands, with the exception of water used for
firefighting, forest practices, or for the cleanup of hazardous substances.

e Water rights holders who determine that water use is causing injury to a
water right may petition the IDWR director to order curtailment or
mitigation of injury.

e The IDWR has exclusive authority over appropriation of surface water and
groundwater in Idaho.

¢ Additional water rights are not needed for generating hydroelectricity if the
water user already holds a water right for beneficial use of the water.

IDAPA
37.03.02,
37.03.08,

37.03.11018

Updated
2024

e The extent of application of water to beneficial use is determined through
field examinations carried out by IDWR staff or certified water rights
examiners appointed by the IDWR Director.

¢ Applications to appropriate water are processed by the IDWR and the
priority date is established by the time and date the Department receives
the application.

e Surface water and groundwater rights are managed conjunctively in areas
having a common groundwater supply.

Page 9 of 12
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A floodplain development permit must be | Permitting decisions are made by the
obtained from the local floodplain | floodplain administrator, in coordination with
, Local administrator. Permitting for levees is | irrigation and drainage entities.! Information
Floodplain : . . : i .
Floodplain administered on a county (or otherwise | on regulations or public resources detailing

local) level through
development permits.['°!

floodplain

the dispute and appeals process was not
found to be readily available and may vary by
local floodplain administrator.

Stormwater
Discharge

IDEQ

Applications for IPDES permits are made
to the IDEQ. Construction activities,
industrial activities, and municipal storm
drains all require an IPDES stormwater
permit.”]

Appeal of an IPDES permit decision can be
made by filing a petition for review with the
department’s hearing coordinator within 28
days after the department serves notice of the
final permit decision. The department will
issue a final determination after conducting a
review of the petition and administrative
record on appeal.l"!

Drainage

Local
Government/
Floodplain
Administrator

Some irrigation and drainage activities that
occur within a Special Flood Hazard Area
(SFHA) or mapped floodway require a
National Flood Insurance Program (NFIP)
permit. Activities requiring an NFIP permit
are determined by the local floodplain
administrator. Other activities can be
permitted collectively under a General
Irrigation Floodplain Development (GIFD)
permit.[20

Local floodplain administrators are
responsible for reviewing proposed irrigation
and drainage activities to determine whether a
permit is required. Information on regulations
or public resources detailing the dispute and
appeals process was not found to be readily
available and may vary by local floodplain
administrator.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Although not strictly a permit, construction | Prior to a certificate of approval being
of a new jurisdictional dam, or alteration revoked, a public hearing must be held. Any
or repair of an existing jurisdictional dam, | party aggrieved by the final order of the
must be approved by the Director of the director can seek judicial review. Appeals
Dams IDWR IDWR. Certificates of approval for dams must be filed with the IDWR in writing within
may contain terms and conditions for 15 days after receipt of written notice of the
approval, which are subject to changes decision issued by the IDWR director.[']
based on the discretion of the IDWR
director.
Acquisition of a new use of water begins | Any party may file a protest against the
with an application for water right permit | approval or rejection of a water rights
to the IDWR. Following a prescribed application within 10 days of the publication of
period to develop and put the water to notice of approval. The IDWR director shall
beneficial use permit holders submit consider the evidence of the appeal and
notices of proof to the Department determine whether to grant or revoke the
demonstrating their beneficial use of permit. After the hearing, any party aggrieved
water. Following receipt of a notice of by the outcome may seek judicial review in
proof, the IDWR or authorized proxy court. According to Idaho Code Title 67
Water Rights | IDWR inspect the water system and uses being | Chapter 52, the court shall affirm the agency

made of the water, which must be
considered “beneficial use”.l'® Following
inspection and a demonstration of
beneficial use, IDWR issues a licensed
water right at which time the water use is
deemed “perfected.” Water rights can be
leased and sold (such changes must be
approved by the IDWR through a written
application process).!"!

action unless the court finds that the action
was in violation of constitutional or statutory
provisions, in excess of agency authority,
made unlawfully, or arbitrary.l'"]
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lllinois Cut Sheet

DATE: December 28, 2024

TO: North Dakota Department of Water Resources

FROM: EKI Environment & Water, Inc.

SUBJECT: Review of lllinois Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their primary
or major roles and
responsibilities

lllinois Environmental Protection Agency (IEPA), Bureau of
Water — Water quality regulation, protection of streams, lakes,
and groundwater, federal and state water law enforcement.
lllinois Department of Natural Resources (IDNR), Office of
Water Resources (OWR), Department of Water Resource
Management (DWRM)' — Flood prevention, State parks
operation, habitat restoration, floodplain management,
construction permit issuance, National Flood Insurance Program
(NFIP) coordination, Lake Michigan Water Use allocation and
monitoring

lllinois State Water Survey- Technical partner to DNR, FEMA
flood mapping analysis, climatology, water withdrawal
registration records, water use measurement

Local and regional
jurisdictions for surface
water management
practices and
authorities

IDNR, DWRM - Provides coordination of state assistance to
regional stormwater management programs; enacts floodplain
standards in six northeastern counties

Drainage Districts — Special-purpose local governmental
entities that manage and maintain drainage systems within their
designated boundaries

Levee Districts? — Special-purpose governmental entities
responsible for the construction, maintenance, and operation of
levees, dikes, and other flood protection structures.

Soil and Water Conservation Districts — Political Subdivisions
of the state government that advise the public on a wide range
of interests including conserving and protecting soil, water, and
other natural resources.

" OWR encompasses Regulatory Programs and DWRM.

2 Drainage and Levee Districts sometimes coordinate efforts to maintain both flood protection and
agricultural productivity in flood-prone areas. In fact, some areas have multi-purpose districts where a
single district oversees both levees and drainage systems to streamlines their management.
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Overview of Key Practices

Key authorities and standards regarding lllinois’ water resources management are contained
in the lllinois Compiled Statutes (ILCS)!], lllinois Administrative Code (ILL ADM. CODE) [? and
the Code of Federal Regulations (CFR). 3

Flood and Floodplain
Permitting and
Management

The lllinois Department of Natural Resources, Office of Water
Resources (IDNR/OWR) administers the state’s floodplain
management regulations and coordinates with federal agencies like
the US Army Corps of Engineers. IDNR/OWR performs direct State
regulation of certain developments and sets standards for local
programs.* Proposed development projects must also meet the
requirements of the National Flood Insurance Program (NFIP)
administered by the Federal Emergency Management Agency
(FEMA) and local ordinances. The enforcement of floodplain
regulations is typically the responsibility of local building
departments, zoning boards, or floodplain administrators. They
review development proposals, issue permits, and conducts
inspections using the following four ordinances: zoning ordinances,
building codes, subdivision regulations, and “stand alone”
ordinances. Finally, some communities in northeastern lllinois have
been delegated authority to issue floodway permits on behalf of
IDNR.BI Additionally, communities in the 6 county Chicago area
follow a different set of administrative rules that, due to urban
density, prohibit many uses of floodway that might be allowed
elsewhere.

Levee Permitting and
Management

lllinois has a state levee program that operates under the oversight
of IDNR/OWR that supports the construction, maintenance, and
regulations of levees that could impact flood plains. 51 IDNR/OWR
has initiated the creation of a levee safety program, which, as of
November 2024, is not yet staffed. Additionally, local governments,
drainage districts, and other state agencies, including the lllinois
Emergency Management Agency (IEMA), may be involved with
implementing regulations and overseeing levee systems in the
state.

Stormwater Permitting

Stormwater quality is regulated at the federal level through section
402 of the Clean Water Act, which created the National Pollutant
Discharge Elimination System (NPDES) and is overseen by the
U.S. EPA. Although a federal program, the NPDES is delegated to
the states, with lllinois receiving a delegation on October 23, 1977.
It requires a permit for the discharge of stormwater and establishes
discharge and monitoring/reporting requirements. The act calls for
implementation in two phases; Phase 1 addresses the most
significant sources of pollution whereas Phase Il addresses other
sources to protect water quality. Stormwater quantity in lllinois is
under the legal authority of local governments, which are
encouraged to develop and implement stormwater ordinances.® [l

ekl environment
Page 2 of 15 & water




Drainage Permitting
and Management

Permitting and approval processes are largely managed at the
drainage district level, with each district having specific rules and
procedures. However, there is still coordination with state and
federal agencies, including IDNR, IEPA, and US Army Corps of
Engineers, especially in cases where projects impact larger
watercourses or wetlands. Drainage of more than 10 square miles
in rural areas or 1 square mile in urban areas is regulated by IDNR.
When drainage systems span multiple districts, interdistrict
coordination can take place through the formation of joint drainage
districts or regional water management authorities that handle
drainage and water resource management on a larger, regional
scale. Additionally, the County Board or a designated county entity,
such as the County Stormwater Management Planning Committee,
is required to prepare a countywide plan for managing natural and
man-made drainageways.

Dam Permitting and
Management

The OWR Division of Water Resource Management (DWRM)
issues permits for the construction, operation, modification, and
maintenance of new and existing dams. As specified in Ill. Admin.
Code tit. 17, § 3702.30, Dams are classified into one of three
classifications based on hazard potential. Hazard potential is the
degree (high, moderate, low) to threat to life and property in the
event of a dam failure in excess of that which would naturally occur
downstream of the dam, with the two higher classifications requiring
a permit, and the lower classification only requiring one if a certain
size requirement is met. Existing Class Il dams the have a
drainage area of 6400 acres or more (rural) or 640 acres or more
(urban), are more than 25 ft in height with an impounding capacity
of greater than 15 acre-feet and have an impounding capacity of 50
acre-feet or more (dam height greater than 6 ft) may be contacted
by the OWR. Permits are also required for removing and
transferring ownership of dams. Anyone constructing a new dam
should submit a preliminary design report to DWRM for a
provisional hazard classification.

Surface Water
Quality Monitoring
and Management

IEPA’s Bureau of Water is responsible for monitoring the quality of
lllinois’ surface water resources, including its inland lakes, streams,
rivers, and Lake Michigan. It receives federal funds authorized
through the Federal Clean Water Act (CWA) from the USEPA to
conduct annual monitoring programs. IEPA also tracks
environmental conditions to evaluate the efficacy of water-pollution-
control programs. Resource quality conditions are assessed in
terms of the degree to which water attains “beneficial uses,” or
“designated uses.” Pollution control programs are designed to
protect designated individual uses. IEPA must provide a list of those
waters where their designated uses are deemed “impaired.” "IThe
lllinois Pollution Control Board is the regulatory body responsible for
establishing water quality standards.
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Under lllinois’s riparian rights system, landowners generally have
ownership of waterways on their property. Reasonable use doctrine
generally applies to both surface and groundwater, which are
sometimes regulated by the same legislation, like the Water Use
Act of 1983 (525 ILCS 45).1'l'1 IDNR is the primary state agency
responsible for regulating public surface water. It may require
permits for certain types of water diversions from public water
Water Supply and sources, particularly if they are for significant uses such public
Diversion Rights water supplies, industrial uses, or large-scale agricultural irrigation.
Additionally, the IDNR is responsible for allocating lllinois’ 3,200
cubic feet per second (cfs) share of water from Lake Michigan, a
crucial water supply for the northeastern counties (Cook, Lake,
DuPage, Kane, and Will Counties). This includes domestic water
supply, direct diversion, and diversions of tributaries and runoff. The
U.S. Army Corps of Engineers conducts lllinois’ Lake Michigan
annual diversion accounting.®!

ILLINOIS STATE AGENCY(IES) OVERVIEW

lllinois Environmental Protection Agency (IEPA)

The IEPA is responsible for regulating water quality in lllinois, overseeing protection of
streams, lakes, and groundwater from pollution, and enforcing federal and state water
laws. The Agency’s Bureau of Water— Surface Water Section is responsible for monitoring
lllinois’ surface water resource quality, encompassing its inland lakes, streams and rivers,
and Lake Michigan. IEPA’s functions relevant to surface water management practices are
performed by its Bureau of Water, as summarized below:

e Bureau of Water: Works to ensure that lllinois’ rivers, streams, and lakes will
support all uses for which they are designated including protection of aquatic life,
recreation, drinking water supply, and fish consumption. The Bureau also monitors
the quality of the state’s surface and groundwater resource; runs a municipal,
stormwater, and industrial effluent permitting program; administers a permit
program for community water supplies regularly inspects sources of water pollution
to and drinking water treatment facilities; and ensures compliance with regulatory
standards. To aid, the Bureau provides loan and grant programs that support
upgrading existing and build new wastewater, stormwater treatment, and public
water supply infrastructure; reduces nonpoint source pollution; conducts green
infrastructure projects; and protects and restores lllinois’ inland lakes and streams.

lllinois Department of Natural Resources (IDNR)

The IDNR manages the state’s natural and cultural resources, including water resources
and oversees flood prevention, operates state parks, and works on habitat restoration
projects. Within IDNR, Office of Water Resources (OWR) oversees water resources
planning, navigation, floodplain management, the National Flood Insurance Program,
water supply, drought, and interstate organizations on water resources. Interagency
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duties include the state water plan, drought response, flood emergency situation reports,
and review of lllinois water use law. The OWR consists of the following four Divisions:

Division of Capital Programs: Administration of Urban Flooding Mitigation
program, water supply planning including water withdrawals from Federal
reservoirs, stream gaging, operation and maintenance of state facilities, and
Technical Liaison to the lllinois Emergency Management Agency (IEMA)

The Division of Water Resource Management (DWRM): Regulation of
construction in the floodways of rivers, lakes, and streams; construction and
operation of dams; construction in public bodies of water; and diversion of water
from Lake Michigan. DWRM inspects dams, gives permits, and regulates
floodplains. DWRM has four program sections:

o Northeastern Il Regulatory Programs: Floodplain management activities in
the metropolitan Chicago counties of Cook, DuPage, Kane, Lake, McHenry,
and Will

o Downstate Regulatory Programs: Floodplain management in the remaining
counties

o Statewide Programs: Non-permit programs applicable in all areas of the
state and coordination of regulatory floodplain mapping and approval of
stream discharges used for regulatory programs

o Lake Michigan Programs: management and representation of lllinois’
interests in Lake Michigan (including permit issuance) and administration of
Lake Michigan allocation

The Division of Coastal Management: Non-regulatory division (created in 2012
under federal Coastal Zone Management Act of 1972) dedicated to protecting and
enhancing the environmental, economic, and social value of lllinois’ Great Lakes
Coastal Region.

The Division of Program Development: Legislation review and development;
funding planning for the Office of Water Resources; and collaboration with Federal,
State, and local governments in programming and implementation of office
programs

lllinois Water Survey (ISWS)

The ISWS is a division in the Prairie Research Institute at the University of lllinois. Data,
services, and expertise provided by the ISWS serve as a technical basis for people and
policymakers in lllinois. The ISWS is a technical partner to DNR, provides FEMA flood
mapping analysis, works on climatology, keeps records of water withdrawal registration,
and measure water use.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

DWRM Local/Regional Management!“!

Although DWRM is a state division falling under IDNR/OWR, it also manages numerous
local and regional surface water practices through some of its program sections:
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The Northeastern Il. Regulatory Programs manage floodplain activities in the six
northeastern counties (Cook, DuPage, Kane, Lake, McHenry, and Will) and are
run out of the Bartlett office. The lllinois General Assembly enacted laws that set
different floodplain standards following severe floods in 1986 and 1987.
Generally, the requirements for northeastern lllinois are more restrictive than the
rest of the State. In addition, in northeastern lllinois, IDNR/OWR may delegate
some authority to approve construction projects under the state’s floodway
construction rules to select counties or communities upon approval of sufficient
staff and expertise. This is especially significant for developers since it can speed
up the permitting process.

The Downstate Regulatory Programs manage floodplain activities and issue
permits in the remaining 96 counties (not part of the northeastern counties) and
are run out of the Springfield office.

The Statewide Program manages the coordination of state assistance to regional
stormwater management programs. Of the 102 counties in lllinois, 16 have been
granted authority from the state to manage stormwater to address urban
flooding.!

Drainage Districts

In lllinois, drainage districts are established under state law and have specific roles and
responsibilities to ensure proper drainage, prevent flooding, and manage water flow in
agricultural and rural areas. Some of the key roles and responsibilities of drainage
districts include the following:

Maintenance and Operation of Drainage Infrastructure: Includes upkeep drainage
ditches, canals, and other drainage systems. This includes regular cleaning,
dredging, and repair work. Additionally, many drainage districts manage
subsurface drainage tiles, which are used to drain excess water from farmland.
Flood Control and Water Management: Prevent flooding by managing water
levels and flow, particularly during heavy rainfall or snowmelt. This also includes
water diversion measures to protect farmland and other properties from
excessive water accumulation.

Regulation and Permitting: Regulate activities that affect the drainage system,
such as construction projects, land development, and drainage infrastructure
alterations.

Assessment and Collection of Taxes: Levy assessments on property owners
within their respective districts to fund their operations. Assessments are typically
based on the benefit received by the property from the drainage improvements.
Legal Authority and Enforcement: Have legal authority to enforce regulations
within their jurisdiction, including taking legal action against entities that violate
district rules. Also involved in resolving disputes between property owners
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regarding drainage issues, such as water rights and impact of drainage
improvements.

Levee Districts

Levee districts in lllinois have several key responsibilities focused on flood control and
land protection.

e Construction and Maintenance of Levees: Includes building and maintaining
levees, dikes, and other structures designed to prevent flooding from rivers,
streams, and other bodies of water.

e Flood Control Infrastructure: manage floodgates, pumping stations, drainage
channels, and other infrastructure necessary to control water levels and prevent
floodwaters from inundating protected areas.

e Inspection and Repair: Conduct regular inspections of levees and related
infrastructure to ensure their integrity and effectiveness. If damage or
deterioration is found, the district is responsible for repairs and reinforcement.

e Funding and Assessments: Secure funding for activities primarily through
assessments levied on property owners within the district. They may also seek
state or federal grants for large projects or disaster recovery.

¢ Land and Property Management: May need to acquire land or property rights to
build or maintain levees and other infrastructure.

Soil and Water Conservation Districts (SWCD)

SWCDs are political subdivisions of the state government authorized under the SWCD
Act that advise the public on a wide range of interests including conserving and
protecting soil, water, and other natural resources. SWCDs work with federal and state
employees to install conservation practices funded by local, state, and federal funds,
and landowner contributions and assist citizens with technical services.!®!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in lllinois are
generally contained within the lllinois Compiled Statutes (ILCS), Titles 35
(Environmental Protection) and 17 (Conservation) of the lllinois Administrative Code (LL
ADM CODE), and the Code of Federal Regulations (CFR). Table 1 includes a brief
description of major policies and regulations governing each key practice area, including
their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally performed
by the DWRM. Table 2 outlines the permitting entities and processes for appeals or
disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in lllinois

Practice Area

Policy /
Regulation

Date

Key Principles

Floodplain
Management

17 ILL ADM
CODE Parts
3700, 3704 and
3708 &

12/31/2014

¢ All construction projects that may impact the flood carrying capacity of rivers,
lakes, and streams are regulated by the DWRM

o Affects all streams and lakes except for identified floodways in northeastern
lllinois, which require a permit for activities draining one square mile or greater
(urban areas) or ten square miles or greater (rural areas)

e Permit application submittal to DWRM is not needed for minor construction
activities that do not significantly impact flood flow capacity such as minor
grading, utility crossings, and small-scale construction projects

55 ILCS 5/3-5029
55 ILCS 5/51062
65 ILCS 5/1111

1/1/2024
1/1/2019
1/1/2019

¢ Provides authority for five northeastern lllinois counties to impose additional
requirements on their communities

¢ Sets minimum standards for floodplain management

¢ Requires development of countywide plans that may incorporate watershed
plans and evaluate and address urban flooding problems

e Home rule communities can add their home rule authority as granted by the
lllinois Constitution®

615 ILCS 5/40
newl'!

8/9/2024

¢ Requires the DNR to ensure that state agencies comply with the NFIP
requirements

¢ Requires all state agencies to obtain a special flood hazard area development
permit before undertaking development activity on state owned property that is
located in a special flood hazard area.

Levees

H.R.1495 —
WRDA of 2007 ©

2007-2008
1/15/2014

¢ Establishes a Committee on Levee Safety, tasked with developing
recommendations for a national levee safety program that reports its finding to
specified congressional committees (Title IX)

¢ Authorizes flood control, navigation, and environmental projects and studies by
the Army Corps of Engineers

e All applications and written inquiries received by the DWRM are reviewed free of
charge to determine whether the proposed work requires authorization

3 A home rule community is authorized to do anything that is not prohibited by statute
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Practice Area | Policy/ Date Key Principles
Regulation
¢ DNR approval for construction/alteration requires levees to prove that in the
event of a flood the height of the top of the levee, other parties would not be
harmed
70 ILCS 605/5-1 _ ¢ Drainage districts can fund levee projects, typically through special assessments
First on property owners within the district who benefit from the levee system
to 605/5-30, . L - L .
enacted ¢ Creation of levee districts, specialized districts focused on constructing and
605/6-1 to 605/6- A o . :
53] 1955. maintaining levees for flood protection; have the authority to levy special
assessments on properties and issue bonds to finance levee projects
¢ Management and mitigation of the effects of urbanization on stormwater
drainage in metropolitan counties served by the Chicago Metropolitan Agency
e Does not apply to any county with a population in excess of 1,500,000 except as
55 ILCS 1/1/2019 provided in subsection (c) of the statute
5/51062(" ¢ Directs County Board to prepare a countywide plan for the management of
stormwater runoff
e County board may prescribe by ordinance rules governing the location, width,
course, and release rate of all stormwater runoff channels, streams, and basins
St { Wisconsin v. e Stormwater runoff numbers calculated by the U.S. Army Corps of Engineers as
ormwater lllinois, 449 U.S. | 1980 part of Lake Michigan Water Allocation
Management 481101
¢ Municipalities in urban areas required to obtain permit coverage for discharges
from their municipal separate storm sewer systems (MS4s)
40 CFR Parts 9, o , , "
12/8/1999 | e Municipalities located outside of urbanized areas may need to comply within 180
122,123, and 4 Lo
124 1 2021 days’ notice
¢ Revises definition of industrial storm water to expand the “no-exposure”
exemption to all industrial categories except construction
17 ILL ADM e All construction activities in the floodways of streams in urban areas where
CODE Part 3700 | 12/31/2014 stream drainage area is ten square miles or more must be permitted by the

DWRM prior to construction

4 The MS4 Permit is in the process of being reissued. Timeframe for renewal most likely March 2024. ['3]
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Practice Area | Policy/ Date Key Principles
Regulation
55 ILCS 5/51062 112019 | ® Requires preparation of countywide plan for the management of natural and
Y man-made drainageways
Drainage . . — — ———
Management First o Establishes drainage districts through petition process in circuit court by
70ILCS 6051 | enacted | |landowners . |
1955. o Prowdes mechanisms for resolving disputes between landowners over drainage
issues
¢ Dams categorized into classes (class |, class Il, or class lll) according to degree
Enacted of threat to life and property in the event of dam failure and size classifications
17 ILL ADM 1980, Last | (small, intermediate, or large) based on dam height and impounding capacity
CODE Part 3702 Ameﬁded e Class | and Il dams require OWR permit prior to start of construction; Class IlI
Dam 2l 2014 require OWR permit only if the dam exceeds certain height and storage capacity
Management 0 thresholds, located near populated areas, critical infrastructure, or
environmentally sensitive areas, or if the dam’s structural integrity is in question
615 ILCS 5 I 21711996 ¢ Authorizes the IDNR to issue permits for dam construction, operation, and
management
¢ Establishes basic structure for regulating discharges of pollutants into waters of
33 U.S.C. §1251 the United States and regulating quality standards for surface waters
et seq. 11 1972 ¢ |[EPA must report to the USEPA the quality of lllinois surface water (lakes,
streams, Lake Michigan, wetlands)
e Section 401 of the CWA states that certification must be granted or waived to
Surface Water authorize discharge of dredged or fill material
Quality 35 ILL ADM e Sets criteria for ammonia, dissolved oxygen, and pH levels
CODE, Subtitle e Sets standards for thermal discharges to protect aquatic life from harmful
C: Water 17111976 temperature changes
pollution! ¢ Provides specific water quality standards specific to the Lake Michigan basin
415 ILCS 511 212412017 ¢ Provides framework for variances from specific water quality standards

environment
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Practice Area | Policy/ Date Key Principles
Regulation
e Establishes Lake Michigan® water allocation rules that are implemented by
IDNR/OWR’s Lake Michigan Management Section
17 ILL. ADM. e Allocation of water from Lake Michigan made through a hearing and order
CODE Part 3730 11/2014 procedure
2 ¢ Entities receiving an allocation of Lake Michigan water are given an allocation
permit
¢ Provides mechanisms for resolving disputes between landowners over drainage
70ILCS 605" | Enacted and water diversion issues
1955
Water Supply o Egtablish.es system for registration and reporting of significant water users (those
_ _ 1 withdrawing over 100,000 gal/day)
and Diversion 525 ILCS 4511 1983 . .
: ¢ Requires state agencies to develop water management plans
Rights ¢ Regulates water withdrawals during droughts or other period of low water
availability to protect public water supplies and other critical uses
¢ Regulates diversion or withdrawal of water form public water to ensure it does
615 ILCS 511 2/7/1996 not harm the environment or downstream users
615 ILC“&]‘, 45, 50 2/7/1996 | ® Authorizes Lake Michigan Water Allocation Program
615 ILCS 370411 | 12/31/2014 | ® Defines publi_c waters apd outlines regulations regarding .aII open public streams
that are considered navigable by watercraft for commercial use.
e lllinois limited to 3,200 cfs of Lake Michigan water based on a 40-year running
Wisconsin v. average
llinois, 449 U.S. 1980 e Sets the terms for lllinois’ Lake Michigan annual diversion accounting performed
48 0l by the U.S. Army Corps of Engineers

5 Lake Michigan is a critical water source for the northeastern portion of lllinois
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Table 2. Regulatory Pathways for Surface Water Management Projects

Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Floodplain
Development

DWRM

Development permits are required for projects
located within a Special Flood Hazard Area
(SFHA). A joint application can be filed to
simplify the approval process of project
authorizations from the U.S. Army Corps of
Engineers, IDNR/OWR, and the IEPA.I'2

A community intending to enact or revise its
floodplain regulations must contact IDNR/OWR
to confirm that the proposed revisions comply
with State and NFIP requirements.[l To
challenge issuance/denial of a permit,
individuals can sue for administrative review.

Levees

IDNR

Applicants must submit a permit to IDNR/OWR,
which  includes a project description,
engineering plans, hydrological and hydraulics
analyses, an environmental impact assessment,
and relevant maps, surveys, and property rights
documentation. If approved, the permit will
include specific conditions including monitoring
requirements, post-construction inspections,
and maintenance obligations. For levees
classified as high hazard, the permittee may be
required to develop and maintain an Emergency
Action Plan (EAP) to address potential levee
failures and protect downstream communities.

If an applicant is dissatisfied with a permitting
condition or is denied a permit, the first step is to
submit a formal written appeal to the IDNR.
IDNR will then review all relevant documentation
and may hold a meeting or hearing in some
cases to allow the appellant to present their
case. If the appellant is not satisfied with the
outcome of the IDNR review, it can further
appeal to the Director of the IDNR or with an
Illinois state court.
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Stormwater

IEPA

As required by the NPDES, first submit Notice of
Intent (NOI) to the IEPA. For construction
activities that disturb one acre more of land, a
construction general permit is required. Both
construction and industrial permits require a
Stormwater  Pollution Prevention Plan
(SWPPP). For municipalities and other public
entities operating separate storm water sewer
systems in urbanized areas, a Municipal
Separate Storm Sewer System (MS4) Permit is
required.[' Finally, for specific facilities that do
not fall under the general permits, an individual
permit is required.

Any person aggrieved by the decision of an
enforcement officer may request review by the
municipality’s board of elected officials or the
appropriate body. Additionally, if there is a
dispute with the municipality Chief Engineer, a
written notice can be filed with the Chief

Engineer within ten days of the determination.
[13]

Drainage

Drainage
Districts

An entity wishing to conduct activities that may
impact drainage, including installing new tiles
and modifying existing drainage structures, must
apply for a permit from their local drainage
district. Specific permitting requirements are set
by the drainage district.

If a significant drainage improvement is needed,
such as constructing a new drain or modifying a
watercourse, a petition must be filed with the
district. This involved a formal approval process,
including public notice and hearings.

Page 13 of 15

ek sz




Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Dams

DWRM

The Division of Water Resource Management
(DWRM) issues permits under its Dam Safety
Program Section. This may involve an initial site
review or assessment. Additionally, detailed
engineering plans and specifications, including
design drawings, calculations, and construction
methods, must be prepared. This is followed by
hydrologic and hydraulic studies, an
environmental impact assessment (EIA), and an
emergency action plan (EAP).

If an inspection finds that a dam is in an unsafe
condition, OWR will notify the County’s
appropriate officials and State’s Attorney, as
well as the lllinois Emergency Management
Agency (IEMA). Additionally, an existing Class |
or Il dam owner within 90 days of notice must
provide written intention of the date the owner
will submit a revised permit application
implementing the changes, the time frame for
initiating and completing the appropriate
remedial measures, and the methods and
designs used to the remedial measures. To
challenge issuance/denial of a permit,
individuals can sue for administrative review.

Water Rights

DWRM

Significant users (entities withdrawing over
1,000 gpm) must register their withdrawal and
may soon be required to obtain a permit from
the IDNR. Lake Michigan water allocations are
reviewed by the Lake Michigan Management
Section in the Chicago Office.

A party wishing to appeal the decision made
regarding water rights must file an appeal in the
circuit court, typically within 30 days of the
decision being issued. [l A petition for
modification can be filed to the IDNR to modify
an allocation permit.!
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Indiana Cut Sheet

DATE: December 28, 2024

TO: North Dakota Department of Water Resources

FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Indiana Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Indiana Department of Environmental Management
(IDEM) — Surface Water Quality Monitoring, Spill
Investigation, NPDES, direct discharge, Permitting and
Compliance Stormwater Permitting and Management,
Dredge and Fill Permitting and Compliance; Development
of Water Quality Standards, Nonpoint Source Management
and Planning, SDWA programs

Indiana Department of Natural Resources (DNR) —
Regulation of Dam Safety, Permitting of Construction in the
Floodway, Regulation of Groundwater Quantity, Dam
Permitting, Water Rights, Low Head Dams, Public
Freshwater Lake Preservation matters, Floodplain
Management activities, National Flood Insurance
coordination, Water Well drilling matters, and Enforcement
Actions by the Division

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Soil and Water Conservation Districts (SWCDs) —
Water management at the county level.

o Count: 92
Regional Planning Commissions (RPCs) — RPCs
responsible for regional planning and coordination.

Overview of Key Practices

Key authorities regarding Indiana water resources management are contained in
Indiana Code (IC) Title 14 — Natural and Cultural et seq!", and the Indiana
Administrative Code (IAC) Title 327 et seq.l?/

Flood and Floodplain
Permitting and
Management

Local communities in Indiana, including jurisdictions with
zoning authority, are responsible for developing and enforcing
floodplain management ordinances and managing permits for
floodplain development. The Indiana Department of Natural
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Resources (DNR) provides state oversight, offering guidance,
technical assistance, and enforcement of floodplain
regulations. Additionally, the Indiana Department of
Environmental Management (IDEM) integrates floodplain
management with water quality and stormwater management
practices. The regulatory framework for floodplain
management in Indiana aligns with the National Flood
Insurance Program (NFIP) standards.

Levee Permitting and
Management

DNR is responsible for overseeing levee permitting and
inspections. In addition to the state regulations governed by
DNR, counties or Conservancy Districts may manage flood
control works (including levees) within their boundaries, and
federally recognized levees must also comply with federal
programs and guidelines.

Stormwater
Permitting

Key permits include the Construction Stormwater Permit for
sites disturbing over one acre, the Municipal Separate Storm
Sewer System (MS4) Permit for municipalities with storm
sewer systems, and the Industrial Stormwater Permit for
industrial facilities. Applicants must submit detailed plans,
such as a Stormwater Pollution Prevention Plan (SWPPP) or
Stormwater Management Program Plan (SWMPP), for review.
Compliance involves regular monitoring and reporting to
IDEM. Local municipalities may have additional requirements.

Drainage Permitting
and Management

Local drainage boards are responsible for regulating drainage,
which includes overseeing the construction, maintenance, and
repair of regulated drains. When cross-district drainage
involves multiple counties, landowners or drainage districts
can form a joint board to oversee the operation, maintenance,
and improvement of shared drains.

Dam Permitting and
Management

DNR classifies dams based on potential hazard level (high,
significant, or low) and sets forth requirements for the
construction, alteration, and maintenance of dams. It also
issues permits, conducts inspections, requires owners of high
hazard dams to obtain inspections from private sector
professional engineers, and requires emergency actions plans
(EAPs) for high-hazard dams. It further produces a roster of
Low Head Dams in the state and requires owners to obtain
liability insurance and install warning signage.

Surface Water
Quality Monitoring
and Management

The Office of Water Quality branch of IDEM conducts surface
water monitoring. This involves collecting water and biological
samples and analyzing them to assess the status of water
quality across the state. This work is done in accordance with
the Indiana Surface Water Quality Monitoring Strategy, which
guides and prioritizes the type of monitoring IDEM must do to
meet Clean Water Act and requirements.?!
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Water Supply and
Diversion Rights

DNR oversees water use and diversions. Indiana follows the
riparian doctrine, meaning landowners whose property is
adjacent to a water body have the right to make reasonable
use of the water. Additionally, Indiana is a part of the Great
Lakes-St. Lawrence River Basin Water Resources Compact,
an agreement between eight Great Lakes states and two
Canadian provinces to regulate diversion of water from the
Great Lakes basin. In 1983, Indiana began a statewide
registration and water use reporting program.®!

INDIANA STATE AGENCY(IES) OVERVIEW

Indiana Department of Environmental Management (IDEM)

The IDEM issues permits for air, water, and waste management, oversees compliance,
and addresses environmental incidents. Established in 1985, IDEM reorganized prior
state environmental programs and began operations on July 1, 1986. IDEM is comprised
of five offices: Office of Legal Counsel, Office of Air Quality, Office of Land Quality, Office
of Water Quality, and the Office of Program Support. The most relevant to surface water
management practices is the Office of Water Quality (OWQ). OWQ develops rules,
guidelines, and procedures; assesses surface water and groundwater quality; regulates
and monitors drinking water supplies and wastewater facilities; and protects watersheds
and wetlands. OWQ’s primary functions are described below. !

Drinking Water: The Drinking Water Branch carries out requirements of the
federal Safe Drinking Water Act (SDWA), which is designed to ensure that Public
Water Supplies (PWS) deliver water that is adequate in quantity and safe to drink.
The Drinking Water Branch consists of the following sections: Compliance,
Inspection, Groundwater, Capacity Development & Operator Certification, and
Permits.

Wastewater Compliance: Inspectors monitor National Pollutant Discharge
Elimination System (NPDES) permits to assure compliance with permit conditions
as well as assist operators with proper maintenance and operation techniques, as
well as identify and document permit and water quality violations.

Wastewater Permitting: The Water Permitting Branch issues NPDES, including
stormwater, and construction permits to sources that discharge wastewater to
streams, lakes, and other water bodies. Additionally, the Permits Administration
Section administers the non-storm water NPDES general permit program.

Surface Water Monitoring: The OWQ conducts surface water monitoring in
accordance with the Indiana Surface Water Quality Monitoring Strategy, which
guides and prioritizes the type of monitoring IDEM must do to meet the Clean
Water Act (CWA) requirements. Data is analyzed and used for statewide and
watershed specific surface water-related assessments, water quality standards
development, NPDES permitting and compliance activities, and public health
advisories for fish consumption and blue-green algae.

ekl environment
Page 3 of 12 & water



e Dredge and Fill Permitting: The OWQ issues 401 water quality certifications for
projects that require a 404 dredge and fill permit from the U.S. Army Corps of
Engineers. Additionally, OWQ reviews projects that propose dredge and fill to
State regulated wetlands and issues permits when impacts warrant it.

Indiana Department of Natural Resources (IDNR)

The IDNR is a state agency that plays a key role in managing the state’s natural and
cultural resources. It was established to protect the state’s environment, wildlife, and
outdoor spaces. An overview of the agency’s functions is listed below:

o Wildlife and Fisheries Management: IDNR manages the state’s wildlife
populations to ensure their health and sustainability. This includes habitat
preservation, species monitoring, and wildlife research. The agency also oversees
fish populations in Indiana’s surface waters, including stocking programs, habitat
restoration, and fishing regulations to maintain healthy aquatic ecosystems.

o State Parks and Reservoirs: Oversees Indiana’s state parks and reservoirs,
providing recreational opportunities such as camping hiking, boating, and fishing.
The agency is responsible for the maintenance, operation, infrastructure, and
natural resource conservation of park facilities.

e Forestry: IDNR also manages Indiana’s state forests and focuses on sustainable
forestry practices that balance timber production, wildlife habitat, and recreation.
They also provide technical assistance and resources to private landowners for
forest management, which include reforestation, timber stand improvement, and
wildlife habitat enhancement.

e Water Resources and Dams: IDNR regulates dams and levees in Indiana,
regarding inspection, safety, and compliance with state regulations, authorized in
part by the Flood Control Act (IC 14-28-1). They provide technical assistance to
local communities. Additionally, they oversee water use and management across
the state.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Soil and Water Conservation Districts (SCWDs)

SCWDs are local government entities tasked with stewardship of natural resources within
their respective counties. SCWDs provide expertise in soil and water conservation, which
is used in the context of watershed and environmental planning. They ensure that land
use and infrastructure plans incorporate best practices for soil and water conservation,
such as erosion control, stormwater management, and sustainable agricultural practices.
SCWDs also provide technical assistance and expertise on conservation practices to
landowners and local governments. The primary source of funding for SCWDs comes
from Clean Water Indiana (CWI) through grants. Funding for CWI comes from the state
general fund and fees collected from commercial fertilizer sales.
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Regional Planning Commissions (RPCs)

RPCs are multi-county organizations that focus on regional development and planning.
RPCs provide regional planning and coordination across multiple jurisdictions, utilized in
watershed and environmental planning. Additionally, RPCs are involved in broader land
use and infrastructure planning, including water management and conservation. They
also help integrate conservation practices into regional development plans and assist in
securing funding and grants for conservation projects initiated by SWCDs. RPCs obtain
funding from a combination of federal, state, and local sources, including the U.S.
Department of Transportation, Economic Development Administration, Indiana
Department of Transportation, and county and municipalities.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES

Key policies and regulations related to surface water management in Indiana are
generally contained within the IC or the IAC. Table 1 includes a brief description of major
policies and regulations governing each key practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the IC or the IAC. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Indiana

Practice
Area

Policy /
Regulation

Date

Key Principles

Floodplain
Management

IC 14-28-1
IC 14-28-3!"]

7/1/1995

¢ Any construction, development, or changes in floodways must be
permitted by DNR.

¢ DNR oversees and ensures compliance with floodplain regulations across
the state.

¢ Local governments can adopt and enforce their own floodplain
management ordinances.

IAC 312 10[

1/1/1998

e Details the procedures and criteria for floodplain management, including
the permitting process for construction and development in flood-prone
areas.

¢ Provides specifics on floodway boundaries, base flood elevation
determinations, and floodplain mapping

Levees

IC 14-2711

7/1/1996

¢ Regulates levee construction, inspections, and maintenance

IC 14-28-1111

7/1/1995

¢ Any construction, reconstruction, or alteration of a levee within a floodplain
requires a permit from DNR.

¢ All flood control works must be coordinated in design, construction, and
operation.

Stormwater
Management

IC 13-18[1

7/1/1996

¢ IDEM issues permits for stormwater discharges associated with
construction activities, industrial facilities, and municipal storm sewer
systems (MS4s)
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Practice
Area

Policy /
Regulation

Date

Key Principles

CSGP, MS4
General
Permits 6

12/18/2021

e The Construction Stormwater General Permit (CSGP) is a cooperative
effort with local Soil and Water Conservation Districts (SWCDs); required
for projects disturbing once acre or more.

¢ IDEM designates municipalities and/or counties required to develop
MS4s; local MS4 ordinance required to be at a minimum as strict as a
CSGP.

e Where local MS4 has jurisdiction, projects are required to meet both local
ordinance requirements and CSGP requirements!”]

Drainage
Management

IC 36-9-27!"

9/1/1981

e Each county may establish drainage boards responsible for overseeing
the construction, maintenance, and repair of regulated drains.
e “Regulated drain” is an open drain and/or tiled drainl®l

Dam
Management

IC 14-2711]

7/1/2002

¢ Any construction, alteration, or removal of a dam requires a permit from
DNR.

¢ DNR must review materials to ensure dam’s design and construction will
meet safety standards and not negatively impact the environment or
downstream properties.

e Dam owners required to develop and maintain an Emergency Action Plan
(EAP) outlining procedures for responding to potential dam failures; EAP
submitted to DNR and local emergency management agencies

IAC 3122

1/10/2024

e Includes detailed regulations and guidelines for permitting process,
including criteria for design, construction, maintenance, and inspection of
dams

Surface
Water Quality

IC 13-18-41"

7/1/1996

¢ IDEM has authority to control and prevent pollution to the state’s surface
waters.

¢ Establishes water quality standards designed to protect the state’s water
resources for drinking water, recreation, fishing, and aquatic ecosystem
uses

' Formerly administered through 327 IAC 15-5 and 327 IAC 15-13 and switched to CSGP and MS4, respectively [©!
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Practice
Area

Policy /
Regulation

Date

Key Principles

Water Supply
and Diversion
Rights

IC 14-25-711

7/1/1995

¢ Each significant water withdrawal facility (SWWF), defined as having the
capability of withdrawing more than 100,000 gal/d, must obtain a permit
from DNR.

e Owners of SWWF must report annual water use within three months after
the end of each calendar year.!!

IC 14-25-15M11

2023

e Mandates regional review of uses from the Great Lakes of 5 MGD or
greater average in any 90-day period, and the prohibition of diversions
from the Great Lakes Basin?

e Requires permitting of daily withdrawals in excess of any of the following?:
5 MG from Lake Michigan surface water, 100,000 gal from a salmonid
stream; 1 MG any other surface water source

IAC 312 6.2

9/1/2014

e Governs the sale or transfer of a facility with a baseline volume and the
issuance of an individual or general permit for a withdrawal, consumptive
use, or diversion

2 Exceptions include straddling communities, communities in straddling counties, and intra-basin transfers.
3 Calculated according to 90-day average.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Floodplain
Development

DNR

A floodway development permit must be
obtained from DNR. The DNR will then
conduct a technical review and either
approve or deny the floodway development
permit.

If a permit application is denied, the
applicant has the right to appeal the
decision. The appeal must be filed with the
DNR, and the process involves a review of
the decision and potentially a public
hearing.

To initiate the appeals process, the party
seeking to appeal must file a notice of
appeal with the DNR’s Natural Resources
Commission (NRC), which serves as a
platform for administrative review and
resolution of disputes regarding decisions
made by DNR and is part of the broader
administrative appeals mechanism
established under Indiana’s Administrative
Orders and Procedures Act (AOPA). The
appeal is reviewed by an Administrative
Law Judge (ALJ) appointed by the NRC
who can affirm, modify, or reverse the
DNR'’s final decision.

Levees

DNR

After an application to construct a levee is
submitted, DNR will conduct a thorough
review, focusing on the design and hydraulic
impact of the levee. If the permit is approved,
it may include specific permit conditions.

N/A*

4 Information on appeals regarding levee construction was not found to be readily available.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The state has three general permits: | Any person who has received notice of the
Construction Stormwater General Permit | final determination may file a formal notice
(CSGP), Industrial Stormwater Permit, and | of appeal with IDEM’s Office of
Municipal Separate Storm Sewer System | Environmental Adjudication (OEA). The
Stormwater IDEM?®0 Permit (MS4). Some MS4s are issued an formal hearing is conducted by the ALJ
individual permit based on population. and.if. the appellant disagrees with ALJ's
decision, they may appeal to the
Environmental Rules Board (ERB) for
further review.
Any construction, modification, or | Landowners may make a request to the
maintenance of regulated drains requires a | county drainage board to classify or
permit from the local county drainage board. | reclassify a drain affecting their land,
The county surveyor classifies all regulated | provided at least 10 percent of the
drains in the county as: in need of|landowners make the request (IC 36-9-27).
County reconstruction, in need of periodic | The county surveyor will then submit a
Drainage Drainage maintenance, or that are to be vacated. classification report to the board for
Board approval and can advance the date of

referral. If there is damage or obstruction,
the surveyor can either require the
perpetrator to remedy the problem or
recover damages from them (IC 36-9-27-47
and 47).]

5 IDEM is in the process of transitioning from a permit by Rule to a Master General Permit (MGP) for the industrial stormwater program (the
construction and MS4 programs have already moved to an MGP) ['%
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A permit is required from DNR to construct | Any person aggrieved by an action or
or modify a dam or its appurtenant decision can file a formal complaint with
structures. The DNR then conducts a DNR. The complaint may proceed to
Dams DNR thorough review of the submitted plans and | administrative review or a hearing before
documentation to ensure the dams meet an ALJ. The decision made by the ALJ
state safety regulations. The permit includes | can be further appealed to the NRC, and
specific conditions and requirements that the local court system.
the owner must follow during construction.
Significant water withdrawals (exceeding An affected party can file a complaint with
1000,000 gal/d) require a permit from DNR. | DNR, particularly over disputes involving
The application requires information about large-scale water withdrawals, potential
the location, purpose, withdrawal method violations of water rights, or conflicts over
Water Rights | DNR and amount of water to be used. regulated water use. If mediation fails, the

dispute may proceed to formal
adjudication through the DNR’s
administrative processes, which includes a
hearing before an ALJ.
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[1]
(2]
[3]
[4]
[5]
[6]
[7]

[8]

(9]
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https://www.in.gov/idem/cleanwater/surface-water-monitoring/

Water. (2022, October 7). Great Lakes Compact. https://www.in.gov/dnr/water/lake-michigan/great-

lakes-compact/
Idem. (2022, August 10). Idem Offices. IDEM. https://www.in.gov/idem/contact/idem-offices/

Storm Water Permitting. (2024, April 15). Construction/land disturbance permitting.
https://www.in.gov/idem/stormwater/construction-land-disturbance-permitting/

Storm Water Permitting. (2022, September 21). Step by step process for compliance with the
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disturbance-permitting/step-by-step-process-for-compliance-with-327-iac-15-5/
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considerations-for-solving-drainage-problems-
(brochure)07c8bb4bd5406b3696e3ff0000f5¢395.pdf?sfvrsn=2b88d0e8 0

Storm Water Permitting. (2022a, August 16). Stormwater program transition to master general
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general-permits/

Input provided by IDEM Assistant Commissioner, Martha Clark Mettler and from Jennifer Ware and Ken
Smith of the Indiana DNR.
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Kansas Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Kansas Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

The table below summarizes some key considerations regarding surface water
management regulatory structures, authorities, and the use of watershed-level

jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Kansas Department of Agriculture (KDA) — Oversees
the Kansas Division of Water Resources (KDWR), which
administers water laws, regulates dams/levees/stream
alterations, manages interstate river compacts, and
coordinates the National Flood Insurance Program (NFIP).
Kansas Department of Health and Environment (KDHE)
— Oversees the Bureau of Water, which is responsible for
drinking water and water quality regulation and
enforcement.

Kansas Water Office (KWO) — Water planning, policy,
coordination, and marketing. Develops and implements the
Kansas Water Plan and oversees water projects
throughout the state.["

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Regional Advisory Committees (RAC) — Representing
the 14 watersheds in the state, RACs advise the KWO and
Kansas Water Authority on local water-related issues and
serve as a link to the public and water management
entities.[?3l

o Count: 14

Water Assurance Districts — groups of municipalities and
industries who have rights to water from federal reservoirs
and share operating agreements to ensure supply in low-
flow years. Assurance Districts can levy annual charges to
members to cover operation and maintenance costs.[']

o Count: 3
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e Drainage Districts - Per K.S.A. 24-601, a majority of
landowners within swamp or overflowed lands, located in
one or more counties, can form a drainage district for
reclamation and protection from water.

e Watershed Districts - Formed to manage and improve
water resources within designated watersheds, addressing
issues like erosion and flooding, and require local
landowner petitions for their establishment.

o Count: 75

e Conservation Districts — Units of local governments that
conduct non-regulatory programs and provide technical
assistance and public education in cooperation with state
and federal agencies to address agricultural and urban
environmental issues related to the conservation of saill,
water, and related resources.

o Count: 105

Overview of Key Practices

Key authorities regarding Kansas water resources management are contained in
Kansas Statutes Chapters 74 and 82a et seq!'’!'8 and Kansas Administrative
Regulations Agency 28 Article 16.1"

Flood and Floodplain
Permitting and
Management

The KDWR coordinates the NFIP in Kansas, consistent with
federal law. Permitting for floodplain development is managed
on a community (e.g. county) level. Local floodplain
development standards must meet or exceed the minimum
requirements of the national flood insurance act of 1968.
Floodplain regulations must be approved by the KDWR chief
engineer prior to implementation.[’]

Stream Channel
Protection

The KDWR oversees permitting for stream channel
alterations. Stream channel alterations and the construction,
operation, and maintenance of dams and other water
obstructions require written consent or permit by the KDWR
chief engineer.B!

Levee Permitting and
Management

The KDWR oversees permitting for fills and levees, with final
approval resting with the chief engineer. On a county level,
the board of county commissioners can construct levees
(subject to KDWR approval) to benefit or promote public
health, convenience, or welfare.['4

Stormwater
Management

The Bureau of Water within the Kansas Department of Health
and Environment (KDHE) manages permitting for industrial,
construction, and municipal stormwater runoff in accordance
with the National Pollutant Discharge Elimination System
(NPDES) rules. The Industrial Programs Section manages
permits for discharges from construction and industrial
activities, while the Municipal Programs Section manages
permits for MS4 systems.[°}
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The Watershed Management Section of the KDHE oversees a
nonpoint source pollution program to address Section 319 of
Drainage the federal Clean Water Act.['Y KDWR issues permits for
Management surface water drainage within floodplains. Counties can
organize drainage districts to provide infrastructure necessary
for managing drainage of surface waters.!'4

The Dam Safety Program in the KDWR reviews and approves
Dam Permitting and | plans for constructing new dams, modifying and operating
Management existing dams, and monitors high-risk dams. Final approval of
dam permit applications rests with the chief engineer.[!

The Bureau of Water in the KDHE sets and enforces water
quality standards through permitting of activities in public

Surface Water waters (e.g., streams, rivers, lakes, wetlands) and permitting
Quality Monitoring of point source discharges. The Watershed Management
and Management Section oversees a nonpoint source pollution program. The

KDHE develops total maximum daily load (TMDL) regulations,
which are organized by river basins in the State.['%]

The KDWR manages water allocation and distribution through
Water Supply and issuing permits to appropriate water, regulating usage, and
Diversion Rights keeping records of all water rights in the State. Kansas follows
the doctrine of prior appropriation for water rights.

KANSAS STATE AGENCY(IES) OVERVIEW

Kansas Department of Water Resources (KDWR)

The KDWR is part of the Kansas Department of Agriculture and is led by the Chief
Engineer. It administers water laws governing how water is allocated and used, regulates
the construction of dams, levees, and stream alterations, manages the State’s four
interstate river compacts, and coordinates the NFIP. The KDWR also administers the
Water Appropriation program, which coordinates with groundwater management districts,
irrigation districts, rural water districts, public wholesale water supply districts, and water
assurance districts, administers the Water Transfer Act and Water Banking Act, and
administers intensive groundwater use control areas. The KDWR is the only water rights
agency in the United States that is subordinate to a department of agriculture (the
Secretary of Agriculture has administrative authority over the chief engineer regarding
water rights decisions).?!

Bureau of Water, Kansas Department of Health and Environment (KDHE)

The Bureau of Water within the KDHE is responsible for maintaining water quality in the
State. It develops and enforces clean drinking water standards, manages harmful algal
blooms and surface water quality standards, regulates municipal, commercial, and
industrial wastewater plants and lagoons, and oversees underground injection control and

the water well program.['0l
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Bureau of Environmental Field Services, Kansas Department of Health and Environment

(KDHE)

The Bureau of Environmental Field Services within the KDHE oversees the livestock
waste management program in the State. It develops watershed plans governing non-
point source control in specific watersheds of Kansas.

Kansas Water Office (KWO)

The Kansas Water Office is responsible for water planning, policy, coordination, and
marketing. It develops and implements the Kansas Water Plan and oversees water
projects throughout the state including projects for water conservation, water
management, technology and crop varieties, and water supply. The Kansas Water Office
is also responsible for monitoring the storage capacity of reservoirs and monitoring
climate and drought conditions and outlook.!"!

The Kansas Water Plan is a statewide plan to address current water resources issues
and to plan for future needs. It is developed by the Kansas Water Authority (KWA), a 24-
member group within the KWO, with input from 14 regional advisory committees
representing the 14 watersheds in the State.['' The KWA serves in an advisory role to the
governor, the legislature, and the director of the KWO, and reviews plans for
development, management, and use of water resources by state or local agencies.['8]

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Regional Advisory Committees (RAC)

There are 14 Regional Advisory Committees, each associated with regional planning
areas established by the KWA in 2014 to provide local insights on water issues. The
planning areas are organized based on watershed boundaries in the State. RACs
establish Regional Goal Action Plans for their regions, which inform the KWO’s
comprehensive state water plan, which outlines the development, conservation, and
management of water resources, including sections for regional planning areas./?®l
Committee membership positions are volunteer positions with 4-year terms. Funding for
the Kansas Water Plan, including implementation of RACs, comes from the State Water
Plan Fund and is determined by the State Legislature on an annual basis./?%!

Water Assurance Districts

Water Assurance Districts are groups of municipalities and industries who pool their
resources to purchase storage space in federal reservoirs. The purpose of this program
is to enable municipal and industrial water rights holders to access water storage from
state-owned or state-controlled space in federal reservoirs during drought or low-flow
conditions when their appropriation rights to natural flow may not satisfy water demands.
There are three Water Assurance Districts in Kansas (Kansas River, Marias des Cygnes
River, and Cottonwood/Neosho River Water Assurance Districts). The KDWR chief
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engineer oversees the allocation of water storage and protects reservoir releases from
diversion from non-members. The operating agreement, which stipulates the organization
and operations of assurance districts, is re-negotiated every five years by the district, the
KWO, the chief engineer, the KDWR, and the Army Corps of Engineers.[2]

Drainage Districts

Kansas Drainage Districts are formed to manage water resources and flood control, often
spanning multiple counties. These districts, created by landowners, oversee drainage
infrastructure, benefiting properties within and sometimes outside the district. Within 30
days of district formation, landowners elect a five-member board of supervisors!'l.
Supervisors manage district operations, including bond issuance for projects. Elections
are based on land acreage, with each acre representing one vote. To initiate the formation
of a cross-county drainage district in Kansas, a petition must be filed. This petition needs
to be signed by a specified percentage of landowners in each county involved.

Watershed Districts

Kansas Watershed Districts are governmental entities established through a petition
process or initiated by the county board of commissioners to address water-related
challenges and promote sustainable water resource management in Kansas.l?!
Watershed Districts have the authority to construct, operate, and maintain water
management works, such as dams and drainage systems!'¥. Funding for projects and
operations within Watershed Districts is derived from a general levy on all taxable tangible
property located within the District.

Conservation Districts

Units of local governments that conduct non-regulatory programs and provide technical
assistance and public education in cooperation with state and federal agencies to
address agricultural and urban environmental issues related to the conservation of sail,
water, and related resources. Boundaries correspond with county lines.?4

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Kansas are
generally contained within the Kansas Statutes Chapters 74 and 82a.

Table 1 includes a brief description of major policies and regulations governing each key
practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation in Kansas are generally
contained within the Kansas Statutes Chapters 65 and 82a.
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Table 2 outlines the permitting entities and processes for appeals or disputes for each
key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Kansas

Practice Policy / Date Key Principles
Area Regulation
KSA 12- 19_91 e Local governments (e.g., county) may adopt floodplain zoning ordinances
766112 (rze(\)/(l)s4e)d which identify floodplains and regulate developments in the floodplain.
¢ Floodplain regulations require approval by the KDWR chief engineer.
Floodplain K.A.R. 5-440] 2007 e Local floodplain development standards shall meet or exceed Kthe
M minimum requirements of the national flood insurance act of 1968.
anagement . -
e Stream channels may not be altered unless given written consent or
K.S.A. 82a- Varies permit by the KDWR chief engineer.
301 through (revised e The regulation of construction, operation, and maintenance of all dams or
82a-3280 2023) water obstructions is under the jurisdiction of the KDWR and the chief
engineer.
e It is unlawful to construct fills and levees without the prior approval of the
KDWR chief engineer. If construction of the levee is not counter to the
KS.A. 24- public interest, the chief engineer will approve the proposed work.
126161 2002 ¢ Plans submitted for approval shall include maps, profiles, cross-sections,
Levees data and information on the upstream and downstream effects from the
proposed work and required fees.
K AR. 5-45041 R%ig»sed e Specifies design requirements for levees and floodplain fills.
K.S.A. 65- 1907 e Describes permit requirements for discharge of sewage to waters of the
164191 165081 | (revised State.
Wastewater & 171d 2017)
& Stormwater Varies | ® Water quality shall be maintained to meet standards outlined in the federal
Management | K.A.R. 28-16- . Clean Water Act.
19] (revised
1174l 2015) ¢ Three categories of stormwater discharge are permitted through the

KDHE: industrial, construction, and municipal.
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Practice Policy / Date Key Principles
Area Regulation
e The boards of county commissioners have the power and duty to organize
drainage districts in their respective counties to drain surface waters.
Drainage 19_05 ¢ Drainage districts construct and manage infrastructure necessary to drain
Management K.S.A 24014 (revised surface waters.

1986) ¢ Drainage districts must cover at least 160 acres and include names,
locations, and land descriptions of both participating and non-participating
owners within the district.

e Construction of dams or other stream obstructions requires prior approval
KS.A 82a- Varies from the KDWR chief engineer.
361 ‘th-rough (revised e The chief engineer has the power and duty to perform inspections of dams
Dam 823-3280] 2023) and other water obstructions, adopt and amend rules related to the
Management construction, modification, operation and maintenance of dams, and
revoke approval of dams if safety and other conditions are not met.
K.A.R. 5-40-1 Varies ¢ Contains design requirements for earth dams to meet state regulatory
through 5-40- | (revised requirements, including height, freeboard, and spillway design.
778 2007)
e Establishes surface water quality standards for all state waters to meet
, requirements of the Clean Water Act and protect public health and water
surface 15&33AK' if?z (Yee\]/rif:d quality. .
Water Quality 28-1’6-2.8[-19]- 2022) e Places restrictions on the discharge of wastewater and on human

activities that may adversely affect public health and water quality in the
waters of the state and describes treatment requirements for effluent.
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Practice Policy / Date Key Principles
Area Regulation
e Governs how water is allocated and used!"]
Kansas e Prior to 1945, Kansas water law was a hybrid between riparianism and
Water prior appropriation, which presented legal challenges as water resources
Water Supply | Appropriation 1945 were further developed. The KWAA replaced this structure with a prior
and Diversion | Act (KWAA), | (amended appropriation doctrine (“first in time, first in right”).1?!
Rights K.S.A. 82a- 2023) e All water rights other than domestic rights require permission from the
701 through chief engineer (a permit).
82a-7741"8] » The chief engineer is the lead water officer in charge of administering
Kansas’s four interstate compacts.

Table 2. Regulatory Pathways for Surface Water Management Projects

Development

requirements. Additional permits may be
required depending on the type of work
being proposed, including construction
permits from county and local
government.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Applications for floodplain development Rejected applications may receive items to be
permits are submitted to the KDWR. modified for reconsideration. Aggrieved
Kansas is divided into three hydrologic parties may petition for review of their
zones based on the area density of application through a hearing before the chief
Floodplain KDWR streams, each with unique permitting engineer or a hearing officer. Any final order

of the Department of Agriculture issued from
such hearings is not subject to
reconsideration.['é]
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The KDHE manages permits for Permittees or permit applicants whose permit
stormwater discharge. The stormwater has been denied, revoked, or modified may
permitting program is administered by the | appeal to the secretary of health and
Industrial and Municipal Programs environment within 30 days of receiving notice
S’Formwater KDHE Section in the Bureau of Water and of th_e perm_lt deC|S|o_n. The Office of
Discharge covers the three areas of construction, Agm.'n.'sfra:.'ve r':'eaf'”gs (OAl_L). cor:dl;r(]:ts
. , . administrative hearings according to the
mci'ugtt'rlal,[g]and municipal (MS4) Kansas Administrative Procedure Act (KAPA).
activities. The presiding officer renders the final
order.["3l
Applications for activities related to Rejected applications may receive items to be
drainage of surface waters in a floodplain | modified for reconsideration. Aggrieved
are submitted to the KDWR. Not all parties may petition for review of their
drainage activities require a permit. application through a hearing before the chief
Additional permits may be required engineer or a hearing officer. Any final order
depending on the type of work being of the Department of Agriculture issued from
proposed, including construction permits | such hearings is not subject to
KDWR from county and local government. reconsideration.!8l
Drainage Drainage A pe_tltlon from adljacent _Iandowr!ers is
Districts required to establish a ditch, drain, or

watercourse. The petition must describe
the proposed project and be filed with a
township clerk, along with a bond to cover
potential costs. Upon receipt of the
petition, the township trustee determines
the need for the project and an engineer
is consulted for the technical aspects of
the project(',
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The KDWR chief engineer regulates the If a permit application fails to meet
construction, operation, and maintenance | requirements, applicants are notified and
of dams 25 feet or greater in height, or six | given 30 days to provide the required items to
D feet or greater in height with a storage satisfy application requirements. If an
ams KDWR , S :
capacity of 50 acre-feet or more of water | application is dismissed due to the failure to
from the auxiliary spillway. An approved provide requested items, the applicant has 30
permit is required prior to construction or | days to apply to have the application
modification of a dam. reinstated for reconsideration.!!
Obtaining a water rights permit begins The chief engineer shall render a decision on
with filing an application with the KDWR. | permit applications within 150 days of
If it is determined that water is available receiving complete applications. Decisions
at the requested location and its use will are based on the use of water for beneficial
not interfere with other area water rights, | purposes for the highest public benefit and
minimum streamflow, or the public maximum economic development. Rejected
Water Rights | KDWR interest, and it meets all other KDWR applications may receive items to be modified

requirements, the application may be
approved. By law, water use must be
reported annually.

for reconsideration. Aggrieved parties may
petition for review of their application through
a hearing before the chief engineer or a
hearing officer. Any final order of the
Department of Agriculture issued from such
hearings is not subject to reconsideration.['8]

Page 11 of 13

ekl enwronmen’r
& water




CITATIONS

[11  Cornell Law School Legal Information Institute (n.d.). Kan. Admin. Regs. § 5-40-8 - Acceptable
application. https://www.law.cornell.edu/regulations/kansas/K-A-R-5-40-8

[2] Griggs, B. (2021). An Overview of Kansas Water Law.
https://ksleqislature.org/li 2022/b2021 22/committees/ctte h water 1/documents/testimony/20210
126_02.pdf

[3] Kansas Department of Agriculture (2023). Obstructions in Streams.
https://www.agriculture.ks.gov/home/showpublisheddocument/5968/638519661979730000

[4] Kansas Department of Agriculture (2008). K.S.A. 24-126 Regulations.
https://www.agriculture.ks.gov/home/showpublisheddocument/6020/638468217149330000

[5] Kansas Department of Agriculture (2007). Floodplain Management Regulations.
https://www.agriculture.ks.gov/home/showpublisheddocument/6022/638538754166630000

[6] Kansas Department of Agriculture (2002). The Levee Law.
https://www.agriculture.ks.gov/home/showpublisheddocument/5974/638468215387370000

[71 Kansas Department of Agriculture (n.d.). Floodplain Management.
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-
structures/floodplain-management

[8] Kansas Department of Agriculture (n.d.). Dam Safety Resources.
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-
structures/dam-safety-program/dam-safety-resources

[9] Kansas Department of Health and Environment (n.d.). Stormwater Programs.
https://www.kdhe.ks.gov/756/Stormwater-Programs

[10] Kansas Department of Health and Environment (n.d.). Watershed Management Section.
https://www.kdhe.ks.gov/974/Watershed-Management-Section

[11] Kansas Legislative Research Department (n.d.). Administration of Water in Kansas.
https://kird.org/publications/administration-of-water-in-kansas/

[12] Kansas Office of Revisor of Statutes (2004). Chapter 12-766 — Floodplain Zoning Ordinances.
https://www.ksrevisor.org/statutes/chapters/ch12/012 007 0066.html

[13] Kansas Office of Revisor of Statutes (2012). Chapter 77-Statutes; Administrative Rules and
Regulations and Procedure.
https://www.krgc.ks.gov/images/stories/pdf/Statutes/KAPA%20statutes.pdf

[14] Kansas Office of Revisor of Statutes (2022). Chapter 24-Drainage and Levees.
https://ksrevisor.org/statutes/ksa_ch24.html

[15] Kansas Office of Revisor of Statutes (2022). Chapter 65-164-Sewage.
https://www.ksrevisor.org/statutes/chapters/ch65/065 001 0064.html

[16] Kansas Office of Revisor of Statutes (2022). Chapter 65-165-Permits for discharge of sewage or
extension of sewer system. https://www.ksrevisor.org/statutes/chapters/ch65/065 001 _0065.html

[17] Kansas Office of Revisor of Statutes (2022). Chapter 74.-State Boards, Commissions, and
Authorities. https://www.ksrevisor.org/statutes/ksa_ch74.html

[18] Kansas Office of Revisor of Statutes (2022). Chapter 82a.-Waters and Watercourses.
https://ksrevisor.org/statutes/ksa_ch82a.html

[19] Kansas Secretary of State (2024). Kansas Administrative Regulations Agency 28 Article 16-Water
Pollution Control. https://sos.ks.gov/publications/pubs _kar Regs.aspx?KAR=28-16

[20] Kansas Water Authority (2023). Kansas Water Authority & Regional Advisory Committees
Presentation to the House Committee on Water.
https://www.ksleqislature.org/li/b2023 24/committees/ctte h water 1/documents/testimony/202301
24 02.pdf

[21] Kansas Water Office (2009). Water Assurance Program.
https://www.agriculture.ks.gov/home/showpublisheddocument/5694/638467889021030000

ekl environment
Page 12 of 13 & water


https://www.law.cornell.edu/regulations/kansas/K-A-R-5-40-8
https://kslegislature.org/li_2022/b2021_22/committees/ctte_h_water_1/documents/testimony/20210126_02.pdf
https://kslegislature.org/li_2022/b2021_22/committees/ctte_h_water_1/documents/testimony/20210126_02.pdf
https://www.agriculture.ks.gov/home/showpublisheddocument/5968/638519661979730000
https://www.agriculture.ks.gov/home/showpublisheddocument/6020/638468217149330000
https://www.agriculture.ks.gov/home/showpublisheddocument/6022/638538754166630000
https://www.agriculture.ks.gov/home/showpublisheddocument/5974/638468215387370000
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-structures/floodplain-management
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-structures/floodplain-management
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-structures/dam-safety-program/dam-safety-resources
https://www.agriculture.ks.gov/divisions-programs/division-of-water-resources/water-structures/dam-safety-program/dam-safety-resources
https://www.kdhe.ks.gov/756/Stormwater-Programs
https://www.kdhe.ks.gov/974/Watershed-Management-Section
https://klrd.org/publications/administration-of-water-in-kansas/
https://www.ksrevisor.org/statutes/chapters/ch12/012_007_0066.html
https://www.krgc.ks.gov/images/stories/pdf/Statutes/KAPA%20statutes.pdf
https://ksrevisor.org/statutes/ksa_ch24.html
https://www.ksrevisor.org/statutes/chapters/ch65/065_001_0064.html
https://www.ksrevisor.org/statutes/chapters/ch65/065_001_0065.html
https://www.ksrevisor.org/statutes/ksa_ch74.html
https://ksrevisor.org/statutes/ksa_ch82a.html
https://sos.ks.gov/publications/pubs_kar_Regs.aspx?KAR=28-16
https://www.kslegislature.org/li/b2023_24/committees/ctte_h_water_1/documents/testimony/20230124_02.pdf
https://www.kslegislature.org/li/b2023_24/committees/ctte_h_water_1/documents/testimony/20230124_02.pdf
https://www.agriculture.ks.gov/home/showpublisheddocument/5694/638467889021030000

[22] Kansas Water Office (n.d.). Kansas Water Authority. https://www.kwo.ks.gov/about-us/kansas-
water-authority

[23] Kansas Water Office (n.d.). Regional Advisory Committees. https://www.kwo.ks.gov/about-
us/regional-advisory-committees

[24] Kansas Department of Agriculture (n.d.). Conservation Districts.
https://www.agriculture.ks.gov/divisions-programs/division-of-conservation/conservation-districts

[25] Kansas Department of Agriculture (n.d.). Watershed Districts.
https://www.agriculture.ks.gov/divisions-programs/division-of-conservation/watershed-districts

Input was provided by KWO Director, Connie Owen, and KDHE Bureau of Water Head, Tom Stiles.

ekl environment
Page 13 of 13 & water


https://www.kwo.ks.gov/about-us/kansas-water-authority
https://www.kwo.ks.gov/about-us/kansas-water-authority
https://www.kwo.ks.gov/about-us/regional-advisory-committees
https://www.kwo.ks.gov/about-us/regional-advisory-committees
https://www.agriculture.ks.gov/divisions-programs/division-of-conservation/conservation-districts
https://www.agriculture.ks.gov/divisions-programs/division-of-conservation/watershed-districts

Michigan Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Michigan Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

¢ Michigan Department of Environment, Great Lakes,

and Energy (EGLE) — Water Appropriation, Dam
Permitting and Management, Floodplain Permitting and
Management, Drainage Permitting and Management,
Water Project Funding and Development, Stormwater
Permitting and Management, Point and Nonpoint Source
Pollution Programs, Development and Enforcement of
Water Quality Standards, Aquatic Invasive Species
Investigation and Program Implementation, Source
Contamination Investigation, Water Quality Monitoring,
Stream and Lake Alteration Permits

Michigan Department of Natural Resources (DNR) —
Dam Management Projects Funding and Technical
Assistance, Michigan Natural Rivers Program
Administration, Aquatic Habitat Management

Michigan Department of Agriculture and Rural
Development (MDARD) — Water Quality Monitoring,
Conservation Reserve Enhancement Program, Oversight
of Intercounty Drains, Water Resource Management and
Conservation

Local and regional
jurisdictions for
surface water
management
practices and
authorities

The Great Lakes and St. Lawrence Governors and
Premiers (GSGP) — Surface Freshwater Resource
Protection and Management, Water Diversion Regulation,
Sustainable Economic Development

Public Advisory Councils (PACs) — Count: 11;
Management of Local Pollutant Areas of Concern, Water
Quality Monitoring and Projects Implementation
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e Drain Commissioners / Drainage Districts — County-
level Drainage Permitting and Management, Participation
in Intercounty Drainage Boards

e Conservation Districts — Count: 75; Natural Resource
Management, Algal Bloom Management, Water Quality
Monitoring, Agricultural Conservation Easement Program

Overview of Key Practices

Key authorities regarding Michigan water resources management are contained in
Michigan Compiled Law (MCL) Titles 280 and 32411 and the Michigan Administrative
Code (Mich. Admin. Code) R. 323 et seq.3%

Flood and Floodplain
Permitting and
Management

EGLE is the primary agency responsible for Flood and
Floodplain Permitting and Management in Michigan per the
State’s Floodplain Regulatory Authority found in Part 31 of the
1995 Michigan Natural Resources and Environmental
Protection Act (NREPA).I?31 The Water Management Section
of EGLE’s Water Resources Division is responsible for
managing floodplain development and issuing permits for
development within 100-year floodplains with a drainage area
of two or more square miles.[??

For administrative purposes, the Water Management Section
divides the state into nine “Districts” based on floodplain
characteristics throughout the State, with District floodplain
engineers each responsible for one to two Districts. The
District floodplain engineer is responsible for identifying
floodplains, issuing permits for activities within their floodplain
District, and assisting communities in enrolling in and
administering the National Floodplain Insurance Program
(NFIP). The regulatory framework and minimum requirements
for the State’s floodplain management program follow those of
NFIP.21122]

Levee Permitting and
Management

EGLE is the entity responsible for overseeing Levee
Permitting and Management within the State. Although
Michigan code does not explicitly mention levee permitting
and management, EGLE is given authority to oversee levees
within the State through Part 31 of NREPA, which gives EGLE
the authority to take necessary actions to manage the State’s
floodplain development.

EGLE only explicitly mentions permitting for the construction,
alteration, or modification of levees in its description of
projects considered to be Minor Projects (MPs), and therefore,
qualifying for an expedited permitting process. The criteria for
levees to be permitted under this process is outlined below in
Table 1. The process of permitting levees that do not meet the
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criteria established by EGLE to be considered MPs is unclear.
However, it is assumed the construction, alteration, or repair
of levees built within a 100-year floodplain could require a
floodplain development permit from EGLE and/or a dam
permit depending on the specifications of the levee project.

Michigan participates in the National Pollutant Discharge
Elimination System (NPDES) program, giving the State
authority to manage NPDES permits, including those for
stormwater runoff from various activities. EGLE’s Water
Stormwater Resources Division oversees the regulation and permitting of
Permitting stormwater pollution from municipal separate storm sewer
systems (MS4s), industrial, and construction sites. EGLE
maintains an online database, MiEnviro, which provides
information on NPDES permit applications, reports, public
notices, and issued permits.[24[25]

In Michigan, both EGLE and local governments share
responsibility for regulating drainage. Each county elects a
county drainage commissioner, who manages drainage
permitting and oversight within their jurisdiction, working
closely with drainage districts to oversee all drains in the
county. When drains cross county lines, multiple county drain
commissioners may form Intercounty Drainage Boards to
manage drainage across these boundaries. In most cases,
permits from both the county and EGLE are required prior to
the start of a drainage project. Table 1 below outlines the
permit requirements for different drainage projects.!'}[16]

Drainage Permitting
and Management

EGLE is the primary agency overseeing Dam Permitting and
Management in Michigan. EGLE’s Dam Safety Program is
responsible for managing the State’s over 2,500 dams with
responsibilities including, but not limited to, issuing
construction permits for dams, conducting inspections,
performing compliance activities necessary to enforce dam
safety laws, and responding to dam safety emergencies.
Additional permits for dam construction may also be required
from the United States Army Corps of Engineers.['°[20]

Dam Permitting and
Management

EGLE oversees surface water quality throughout the State
and develops the State’s surface water quality standards,
Surface Water which follow the minimum requirements of the Clean Water
Quality Monitoring Act. EGLE enforces federal and State surface water quality
and Management standards through permitting point source discharges and
implementing nonpoint source pollution control programs.
Additionally, EGLE monitors and compiles surface water
quality data to perform statewide assessment of surface water
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quality conditions and issues permits for construction activities
that may affect surface water quality.["8]

EGLE is responsible for the management of the use of state
waters through its permitting and registration process and is
the sole entity in charge of issuing water permits.['"]

Registration of water withdrawals is required with EGLE’s
Water Use Program for all large quantity water withdrawals
within the State with a capacity of 100,000 gallons per day or
more and up to two million gallons per day. Large water
withdrawals can be registered through the EGLE’s Water
Withdrawal Assessment Tool (WWAT), site review by EGLE,
Water Supply and or an alternative analysis process.['"1118]

Diversion Rights A Water Withdrawal Permit from EGLE is required prior to

appropriating water for withdrawals that have a capacity
greater than two million gallons per day or for withdrawals that
transfer more than 100,000 gallons per day from one Great
Lake watershed to another. Exceptions to this permit
requirement include community water supply withdrawals,
bottled water production, seasonal withdrawals, and
temporary withdrawals. Water Withdrawal Permits make up
less than one percent of authorized water withdrawals in the
State.[8]

MICHIGAN STATE AGENCIES OVERVIEW

Michigan Department of Environment, Great Lakes, and Enerqy (EGLE)

In 2019, Executive Order (EO) 2019-16 renamed the Michigan Department of
Environmental Quality (DEQ) the Michigan Department of Environment, Great Lakes, and
Energy (EGLE) and expanded the department to streamline the State’s air, water, land,
and energy management efforts.[’] The department is led by a Director, who is appointed
by the Governor of Michigan and confirmed by the State Senate. Supporting the Director
are one chief deputy director and two deputy directors.®! EGLE is primarily funded by
State restricted revenue (46%) and federal funds (39%), as well as other state and private
fund sources (15%).1%71

EGLE is organized into six functional divisions, six programmatic offices, and five
administrative sections. The six programmatic offices are each led by office directors who
are overseen by one of the department’s deputy directors. These offices are responsible
for developing and implementing specific initiatives and programs and include the
following: Office of the Clean Water Public Advocate, Office of Climate and Energy, Office
of the Environmental Justice Public Advocate, Office of the Great Lakes, Office of
Legislative Affairs, and Office of Public Information.®’ Among these, the Office of the
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Great Lakes and the Office of Legislative Affairs have authorities and responsibilities
directly related to surface water management:

o Office of the Great Lakes — The Office of the Great Lakes leads efforts to protect
and restore the Great Lakes by developing policies, implementing strategic
programs, and collaborating with partner organizations to promote sustainable
water use and development of Great Lakes maritime resources.

o Office of Legislative Affairs — The Office of Legislative Affairs represents EGLE
to the Michigan State Legislature on matters regarding EGLE’s legislative
activities, including the development and implementation of the department’s
environmental regulations.©!

In addition to its offices, EGLE is comprised of the following six functional divisions: Air
Quality Division; Drinking Water and Environmental Health Division; Materials
Management Division; Oil, Gas, and Minerals Division; Remediation and Redevelopment
Division; and Water Resources Division. Each of these divisions is overseen by the chief
deputy director and headed by a division director.®! Among these divisions, the Drinking
Water and Environmental Health Division and the Water Resources Division have
authorities and responsibilities related to surface water management:

e Drinking Water and Environmental Health Division — The Drinking Water and
Environmental Health Division is responsible for the protection of Michigan’s
drinking water sources. Responsibilities related to surface water management
include source water assessments and protection, contamination investigation,
and onsite wastewater management.!

e Water Resources Division — The Water Resources Division is responsible for
developing Michigan’s water quality standards and regulating and permitting
various activities related to surface water, including the construction of dams,
construction activities in floodplains, stormwater discharges, wastewater
discharges, and other dredging and filling activities. Additional responsibilities
include assessing aquatic community health, overseeing aquatic invasive species
concerns, managing point and nonpoint source pollution programs, and assisting
local communities in enrolling in the NFIP.[8

EGLE’s divisions and offices are advised by various boards and advisory groups on both
policy and programmatic matters. These groups are often mandated formally through
State legislation or EOs and consist of both internal and external organizations. The
following groups advise EGLE on various aspects of surface water management, which
are detailed below:

e Michigan PFAS Action Response Team (MPART) — Created in 2019 through
EO 2019-03, MPART acts as an advisory body to EGLE to address PFAS
contamination of the State’s air, land, and water resources. Responsibilities of
MPART related to surface water management include the facilitation of
interagency coordination of PFAS initiatives, contaminated site identification,
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surface water and fish tissue sampling and cleanup, and aquatic species
protection.?l Per EO 2019-03, MPART has the authority to create advisory
workgroups to assist MPART in performing its duties and to consult with outside
authorities, including private sector members, government agencies, and higher
education institutions, when necessary. Current advisory groups to MPART
include the Citizen’s Advisory Workgroup, the Local Public Health Department
Advisory Committee, and the Science Advisory Workgroup.“?]

Environmental Permit Review Commission (EPRC) — Created in 2018 through
Public Act 268, EPRC advises the Director of the EGLE on permit-related disputes
and is responsible for reviewing petitions for permit application and final decisions.
The commission consists of 15 individuals appointed by the Governor.['%

Environmental Rules Review Committee (ERRC) — Created in 2018 through
Public Act 267, ERRC oversees the rulemaking activities of EGLE and includes
four ex-officio department heads and 12 members appointed by the Governor.!'"]

Statewide Public Advisory Council (SPAC) — Per the United States (U.S.) —
Canada Great Lakes Water Quality Agreement, the U.S. and Canada’s
governments shall cooperate with state, provincial, and tribal governments protect
the water quality of the Great Lakes through the development and implementation
of Remedial Action Plans (RAPs) for the 43 identified Areas of Concern (AOCs).
Out of the 14 AOCs originally identified in Michigan, three have been cleaned and
removed from the list for the State. The remaining 11 AOCs each have an
individual Public Advisory Council (PAC) consisting of local stakeholders
responsible for management of their respective AOC (See Local and Regional
Jurisdictions Overview). SPAC was formed in 1991 as a forum to provide advice
and input to EGLE on the individual AOCs and to provide statewide oversight of
the AOC program. The council consists of one representative from each of the
remaining 11 AOCs.['?

Water Asset Management Council (WAMC) — Created in 2018 through Public
Act 324, WAMC aids communities in the development or enhancement of their
drinking water, wastewater, and storm water asset management programs. The
nine-member voting council’s responsibilities include the development of asset
management templates for community use and annual reporting to the Michigan
Infrastructure Council (MIC) on the condition of water infrastructure throughout the
State.["3]

Water Use Advisory Council (WUAC) — Established in 1994 under Part 328 of
the Natural Resources and Environmental Protection Act, WUAC is responsible
for advising EGLE, DNR, and MDARD on Michigan’s Water Use Program, which
oversees large quantity withdrawals, annual water use data collection, and water
withdrawal permits. Council members are appointed by the Governor, the Senate
Majority Leader, the Speaker of the House of Representatives, and the EGLE
Director and represent various industries and Michigan’s Tribal Nations.['4]
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Michigan Department of Natural Resources (DNR)

In 2011, EO 2011-1 abolished the Michigan Department of Natural Resources and
Environment and created the Michigan DNR and the Michigan DEQ, which was later
renamed in 2019 through EO 2019-6 to EGLE.I'" DNR is the State’s main entity
responsible for the conservation, protection, management, and sustainable use of
Michigan’s natural and cultural resources, including lakes, rivers, fish, wildlife, parks,
recreational facilities, forests, and minerals.?* The department is headed by a Director,
who is appointed by the Governor and confirmed by the State Senate, and is comprised
of the following five divisions, each of which is headed by a chief and overseen by the
Natural Resources Deputy: Fisheries, Forest Resources, Law Enforcement, Parks and
Recreation, and Wildlife.[33] Of the five divisions, the Fisheries Division has authorities
related to surface water management, with specific responsibilities defined below:

e Funding for dam management projects and technical guidance;i3°!

e Protection of the State’s 16 Natural Rivers through the Michigan Natural Rivers
Program;“°]

e Permitting of construction activities within 400-feet of any designated Natural River
or designated stream segment;“3! and

e Agquatic habitat management through providing funding, facilities sharing, and
outreach for various partnerships, including the Michigan Inland Lakes
Partnership, Midwest Glacial Lakes Partnership, and the National Fish Habitat
Partnership.3°!

Michigan Department of Agriculture and Rural Development (MDARD)

Founded in 1921, MDARD is dedicated to advancing and protecting Michigan’s food and
agricultural sector. Its mission includes ensuring a safe food supply, safeguarding animal
and plant health, fostering sustainable rural development, and preserving agricultural
environments. MDARD'’s efforts focus on enhancing water quality, improving fish and
wildlife habitats, and overseeing regional initiatives related to surface water quality.i3"]

One of MDARD’s key programs related to surface water quality is the Conservation
Reserve Enhancement Program (CREP), which aims to protect Michigan’s surface
waters by offering financial incentives to farmers who agree to set aside environmentally
sensitive agricultural lands for conservation purposes. This program helps improve water
quality and conserve natural resources by reducing farming and ranching in these critical
basins. Additionally, MDARD oversees intercounty drains and coordinates activities
between the State’s conservation districts to further support water management and
conservation efforts.*4]

MDARD is comprised of four bureaus and eight divisions under the direction of a director,
who is appointed by the Governor and approved by the State Senate.B"]
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Statewide Interagency Efforts

Multiple joint programs exist among Michigan’s State agencies to combine resources and
enhance coordination across these organizations. These collaborative efforts ensure a
cohesive approach to managing and protecting the State’s natural resources. An example
of these programs is the Michigan Invasive Species Program, which is a joint effort
between EGLE, DNR, and MDARD to address invasive species throughout the State.
Among other responsibilities, the program is responsible for preparing the Aquatic
Invasive Species State Management Plan, which aims to protect the State’s surface
waters and aquatic habitats from harmful invasive species.[8]

LOCAL AND REGIONAL JURISDICTIONS OVERVIEW

The Great Lakes and St. Lawrence Governors and Premiers (GSGP)

GSGP is a regional organization that brings together chief executives from the Great
Lakes states, including Michigan, and the Canadian provinces of Ontario and Québec to
promote the Great Lakes and St. Lawrence River region’s economic growth and protect
the region’s surface freshwater resources. Signed by the GSGP, the 2005 Great Lakes —
St. Lawrence River Basin Sustainable Water Resources Agreement (Agreement) and the
2008 Great Lakes — St. Lawrence River Basin Water Resources Compact (Compact)
outline measures for each state and province to implement to manage and protect the
basin. Since signing the Agreement and the Compact, GSGP has continued to promote
policies and initiatives that protect and improve the health of the Great Lakes and St.
Lawrence River and to oversee the region’s economic development and water
diversions.?8l Members of GSGP include the governors of each of the Great Lakes states,
as well as one representative from each of the Canadian provinces. The Governor of
Michigan currently serves as Chair of GSGP. As GSGP is an international organization
comprised of chief executives from both Canada and the United States, GSGP is funded
primarily by federal funding from both governments, as well as by state and provincial
funding for specific programs and private investments. [?°]

Public Advisory Councils (PACs)

As mentioned in the discussion of EGLE’s SPAC, the AOC Program, established in 1987
under the Great Lakes Water Quality Agreement, initially identified 14 AOCs in Michigan.
Local PACs were created in each community with an AOC to develop and implement
RAPs for their restoration. Currently, there are 11 AOCs and corresponding PACs actively
working in Michigan, with each PAC composed of local community members and open to
any interested individuals. These PACs collaborate with the USEPA and EGLE to restore
their respective AOCs. PACs and specific AOC projects are mainly funded by the federal
government under the 2002 Great Lakes Legacy Act. This legislation grants the USEPA
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the authority to allocate federal funds for cleanup efforts in the remaining AOCs in the
Great Lakes.["]

Drain Commissioners / Drainage Districts

Under the Michigan Drain Code (Public Act 40 of 1956), county drain commissioners are
elected officials tasked with overseeing the construction, operation, and maintenance of
county drains to manage stormwater and prevent flooding. They are responsible for
planning, designing, and implementing drainage projects, assessing costs, levying taxes
within their counties, and issuing drain use permits for projects within their county.l

The Michigan Drain Code also defines the roles and authorities of drainage districts,
which are local entities formed for stormwater and wastewater management and
conservation.*¥! These districts, which are often aligned with the natural topography of
the land, manage and oversee drainage systems, handle drainage projects, and address
water-related issues affecting both agricultural and developed areas.[! County drain
commissioners have the authority to levy taxes for each district and have jurisdiction over
all drains within their counties, including those maintained by drainage districts./?!

When drains extend across multiple counties, an Intercounty Drainage Board is
established, comprising the county drain commissioners from each affected county. Drain
commissioners, district drainage boards, and MDARD can apply for a County Drain
General Permit from EGLE for construction activities related to county drains on behalf of
Intercounty Drainage Boards. County drain commissioners are funded through county
budgets, which include funding from various sources, such as property taxes, state funds,
federal funds, fees and licenses, and grants. Similarly, drainage districts and Intercounty
Drainage Boards are primarily funded through property taxes and fees and can receive
funding from state and federal grants for specific projects.['6]

Conservation Districts

Michigan’s 75 conservation districts provide local control of natural resource management
programs and activities for the conservation of their soil, water, and other renewable
natural resources. Regarding surface waters, Michigan’s conservation districts oversee
the implementation of best management practices to safeguard the state’s freshwater
resources. They address issues such as algal blooms and assist landowners in applying
for wetland reserve easements through the Agricultural Conservation Easement
Program, which supports the restoration, protection, and enhancement of wetlands.%
Pursuant to the Michigan Conservation District Law (Public Act 439 of 1994),
conservation district boards are comprised of five elected members who serve four-year
terms, with district boundaries defined by the administrative boundaries of cities,
townships, and incorporated villages. Conservation districts are primarily funded through
property taxes and fees and can receive funding from state and federal grants for specific
projects (4]

ekl environment
Page 9 of 24 & water



SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Michigan are
generally contained within the Mich. Admin. Code or the MCL. Table 1 includes a brief
description of major policies and regulations governing each key practice areas, including
their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the Mich. Admin. Code or the MCL. Table 2 outlines the permitting entities and
processes for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Michigan

Practice Policy / Date (1) Key Principles
Area Regulation
e EGLE has authority over the alterations of the watercourses of all rivers
and streams in the State to ensure that the floodplains and floodways are
not used for residential construction and are free from obstruction. As
such, EGLE may take steps necessary to ensure that there are no
negative impacts to floodplains, including the issuance of permits.
¢ A floodplain permit issued by EGLE is required for any construction or
alteration activity within a floodplain.
Effective: | « New residential construction is prohibited in floodways.
Floodplain MCL 1994 e MCL §324.3104 does not explicitly set requirements for projects triggering
Management | §324.3104141 Last the need for a floodplain permit. However, it does state that EGLE must
' Amended: propose general project permit requirements by the end of 2019. Having
10/20/2021 done so, EGLE’s website and permitting procedures indicate the

following:
¢ Floodplain permits are required for construction activities within 100-
year floodplains of rivers, streams, or drains which have a drainage
area two square miles or greater; and
e EGLE’s District floodplain engineers are responsible for permit
review and issuance within their jurisdiction, as well as assisting
communities in enrolling in the NFIP.[2"]
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Practice Policy / Date (1) Key Principles
Area Regulation
e MCL §324.3104 does not explicitly set requirements for levee projects
triggering the need for a permit. However, it gives authority to EGLE to
manage development within the State’s floodplains. Having done so,
EGLE’s website and permitting procedures for MPs indicate that levees
meeting all of the applicable following requirements are considered
projects with minor anticipated impacts to State waters and, therefore,
Effective: qualify for an MP permit:
MCL 1994 e Levees located within public parks, wildlife refuges, or game areas
Levees §324.3104141 Last owned and operated by the federal and State government;
' Amended: e Levees with a maximum elevation not exceeding the 10-year flood
10/20/2021 elevation;
¢ New levees not located within the floodway;
e Replacement of levees in regulated streams must provide equal or
greater hydraulic capacity; and
e Levees not regulated as dams and requiring a dam permit.G!
¢ Levees not meeting the requirements for an MP permit may be subject to
floodplain or dam permitting procedures, depending on project specifics.
Effective: | ¢ Permits must be obtained to discharge pollutants into waters of the State.
Stormwater Mich. Admin. 1979 e Permitting, monitoring, and reporting to both State and federal entities is
Management Code R. Last required per the State’s participation in the NPDES.
§323.21011321 | Amended:
2003
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Practice Policy / Date (1) Key Principles
Area Regulation
e Storm water permits issued by EGLE’s Water Resources Division
authorize certain discharges of relatively uncontaminated stormwater from
the following activities:
e Construction activities which disturb one or more acres of land;
e Discharges from MS4s to surface waters of the State in urbanized
areas; and
. _ Effective: ¢ Industrial activities, including mining; manufacturing; warehousing
Mich. Admin. 1979 | and storage; transportation; landfills; steam electric power plants;
Code R. Last recycling facilities and automobile salvage yards; wastewater
§323.2101 — Amended: treatment facilities; and hazardous waste treatment, storage, and
§323.2197132 2006 ' disposal facilities.

e Construction activities disturbing one to five acres of land receive
automatic stormwater coverage under the Soil Erosion and Sedimentation
Control Program (SESC) permit, if applicable, or if the applicant is an
authorized public agency.

e Certain industrial activities may be exempt from permitting requirements if
there is no potential for precipitation to come into contact with industrial
materials or activities.
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Practice Policy / Date (1) Key Principles
Area Regulation
Effective: | ® The county drainage commissioner has authority over all drains within the
ective:
1956 county.
MCL §280.21 — Last e A drain use permit from the county drainage commissioner is required for
§280.33[%1 Amended: any work within the legal right-of-way of a county drain or drain
2021 ’ easements to protect the drainage district from potential damage and
future costs.
Effective: | e Intercounty Drainage Districts are formed to manage drainage systems
MCL §280.101 1956 that span multiple counties, coordinating efforts across county lines.
_ §280.135M1 Last e Intercounty Drainage District Boards are made up of the county drainage
Amzeonquedi commissioners of the affected counties.
e The following drainage projects are considered low-impact projects and,
Drainage therefore, may be permitted under EGLE’s County Drain General Permit
Management Category expedited permitting process: the construction or alteration of
clear span bridges; short culverts; culvert end sections; riprap; long
culverts; drain realignments; and/or the installation of vanes and riffles.
Effective: e County Drain General Permit applications may be filed by a county
MCL §280.1 1956 drain commissioner, a drainage district board, or MDARD on behalf
§280 630i41] Last of an Intercounty Drainage Board.
' Amended: | e Drainage projects that do not meet the County Drain General Permit
2021 criteria must apply for a regular Joint Permit Application (JPA). Drainage
projects typically requiring a JPA include, but are not limited to,
deepening, widening, straightening, extending, creating, enclosing, or
adding branches to a drain.
e JPAs may be filed by individuals, landowners, county drainage
commissioners, drainage district boards, or MDARD.
Dam MCL ¢ Per Part 315 of NREPA, a permit is required from EGLE for the
Management §324.31501 - | 5/24/1995 construction of a dam that is six or more feet in height and impounds five
§324.31529[41] surface acres or more at the design flood elevation.
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Practice
Area

Policy /
Regulation

Date (1)

Key Principles

MCL
§324.20701 —
§324.3072341]

5/24/1995

e Per Part 307 of NREPA, a permit is required from EGLE for the
construction of a dam in any lake where a circuit court has issued an order
establishing the level at which the lake must be maintained.

¢ In the case that a permit is not required for dam construction under Part
315 of NREPA, it is likely that a dam permit will be required under Part
307 of NREPA.

e Counties have the authority to perform inspections of dams every three
years. County inspectors shall provide an inspection report to EGLE
following completion of dam inspection. In the case that the report
indicates a threat to safety or danger to natural resources, EGLE may
conduct an inspection and, as a result, may require repairs or replacement
of the dam.

Surface
Water Quality

Mich. Admin.
Code R.
§323.1041 -
§323.1117132

Effective:
1979
Last

Amended:
2006

e EGLE is the entity responsible for establishing and enforcing surface
water quality standards to ensure water quality meets protects public
health and meets State and federal requirements.

e The State’s water quality standards require that all designated uses of
water be protected by EGLE. Designated uses include the following:
Agriculture, navigation, industrial water supply, public water supply at
points of intake, warmwater and coldwater fish, other indigenous aquatic
life and wildlife, fish consumption, and partial and total body contact
recreation.

Mich. Admin.
Code R.
§323.1201 -
§323.1221132

Effective:
1979
Last

Amended:
2006

e EGLE has the authority to set water quality-based effluent limits
(WQBELSs) for point source discharges to protect the designated uses of
the State’s surface waters and include provisions for establishing Total
Maximum Daily Loads, waste load allocations, and calculating WQBELs
below quantification levels.
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Practice Policy / Date (1) Key Principles
Area Regulation
¢ Registration of water withdrawals with EGLE is required for withdrawals
with a capacity between 100,000 and 2,000,000 gallons per day in
EGLE’s designated Zone A, B, C, and D management areas, with the
Effective: following exceptions:
MCL 5/24/1995 e Withdrawals of more than 1,000,000 gallons per day in EGLE’s
§324.32705 - Last designated Zone C management areas are required to obtain a
§324.32706* | Amended: Water Withdrawal permit from EGLE.
7/6/2008 ¢ Intra-basin transfers greater than 100,000 gallons per day are
required to obtain a Water Withdrawal permit from EGLE.
Water Supply ¢ Diversions of State waters outside of the Great Lakes basin are prohibited
and Diversion unless authorized by State law.
Rights Effective: | ¢ A Water Withdrawal Permit is required for withdrawals with a total capacity
MCL 5/24/1995 of more than 2,000,000 gallons per day or meeting the above
[41] Last requirements. Exceptions to this include withdrawals from community
§324.32723 A _ ) : :
mended: water suppliers, seasonal withdrawals, and temporary withdrawals, as well
7/6/2008 as withdrawals for bottled water production.
Effective: | e Annual reporting of withdrawals is required for all permitted or registered
MCL 5/24/1995 water withdrawals within the State.
§324.32707 — Last e Farm owners with registered or permitted withdrawals for agricultural
§324.32708"" | Amended: | purposes may report annual water withdrawals to MDARD as part of their
7/6/2008 conservation plan, which is submitted to MDARD by April 1 of each year.

(1) Unless explicitly stated, dates listed in Table 1 are the effective date of the policy/regulation.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A floodplain development permit must be Any person aggrieved by a decision of
obtained from EGLE prior to the EGLE during the permit application
construction or alteration of any project process may file an EPRC Petition for
within a 100-year floodplain. Permits permit application review. A three-person
submitted to EGLE are reviewed by the panel will be convened to review the
associated EGLE District floodplain dispute and make a recommendation to
engineer.[??] the Director, who then issues a final
decision based on the panel's
recommendation.
Floodplain EGLE Within 21 days of EGLE’s final decision

and order on a permit, any person
aggrieved by the decision can request a
review by filing an Environmental Permit
Review Commission Petition. A three-
person panel from the EPRC will review
the record and may adopt, modify, or
reverse the decision. EGLE shall issue a
final decision, which is subject to judicial
review, for contested case hearings within
six months of receiving the petition (MCL
§324.3272341),
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

An MP permit application for any levee The disputes and appeals process for
meeting the criteria for an MP project must | levee permitting is the same as that
be submitted to EGLE’s Water Resources | outlined in the Floodplain Development
Division. MP permit applications are Dispute / Appeals Process.
typically reviewed by EGLE without public

Levees EGLE notice, though the WRD may issue a notice
or conduct a site inspection if needed. If the
project is expected to cause more than
minimal adverse effects, EGLE may require
a more detailed individual permit process.!
Once a stormwater permit application is The disputes and appeals process for
submitted to EGLE, the department makes | stormwater permitting is the same as that
preliminary determinations, including outlined in the Floodplain Development
whether to issue or deny the permit, and Dispute / Appeals Process.
drafts proposed effluent limitations and
compliance schedules. A draft permit is
then prepared and sent to the applicant and

Stormwater EGLE the USEPA Region V administrator before

public notice. The department will
subsequently issue a public notice and hold
a 30-day comment period; if no comments
are received, EGLE will issue the permit,
but if comments are received, a public
hearing will be held (Mich. Admin. Code R.
§323.2115 — §323.2134[32),
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The permitting process for county drain use | The disputes and appeals process for
permits differs between counties and is county drain use permits differs between
outlined in each county’s Code of counties and is outlined is each county’s
Ordinance. Code of Ordinance.
After submission of a County Drain General | The disputes and appeals process for both
Permit application, EGLE will review the County Drain General and JPA permits
application and issue a decision to the from EGLE is the same as that outlined in
applicant within 30 days of receiving the the Floodplain Development Dispute /
County completed application.[?¢! Appeals Process.
Drai Drainage
rainage

Commissioners,
EGLE

After submission of a JPA, EGLE will
review the permit for administrative
completeness within 90 days of receiving
the application. Once the application is
deemed complete or additional materials
have been received from the applicant,
EGLE will issue a public notice and hold a
public hearing, if applicable. Following the
public hearing, EGLE will issue a
determination on the permit within 60 to 90
days of holding the hearing.*"]
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

After submitting a dam construction permit | The disputes and appeals process for dam
to EGLE’s Dam Safety Program, EGLE will | permitting and management procedures is
review the conceptual plans to assess the same as that outlined in the Floodplain
potential significant adverse effects on Development Dispute / Appeals Process.
public health, safety, welfare, property, or
natural resources. If the project passes this
initial review, EGLE then evaluates detailed

Dams EGLE engineering plans and specifications in the

second step to ensure they meet all design
standards before issuing a permit. This
two-step approach allows applicants to
receive early feedback on project viability
and ensures that detailed engineering work
is only undertaken after preliminary
approval (MCL §324.3151541),
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

EGLE is the sole entity that issues water The disputes and appeals process for
withdrawal permits and oversees water water rights permitting is the same as that
withdrawal registrations. For water outlined in the Floodplain Development
withdrawal permitting, once a permit Dispute / Appeals Process.
application is received by EGLE, the
department will notify relevant parties within
the vicinity of the proposed project and hold
a 30-day public comment period. EGLE will
review the application to determine if the

Water Rights | EGLE withdrawal would violate public or private

rights or have a negative effect on the
basin’s economic and natural
environments. If no negative impacts are
anticipated, EGLE will issue a Water
Withdrawal Permit. EGLE shall issue a
determination on the permit application
within 120 days of receipt of an
administratively complete application (MCL
§324.3272341),
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https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Forms/WRD/Wetlands/EQP9220-Application-Under-County-Drains-General-Permit-Category.pdf?rev=388e3b6d244a4ad29457192a5f55ad7d&hash=E5A9E2F6B4A4F8251B33E9E2751D014C
https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Forms/WRD/Wetlands/EQP9220-Application-Under-County-Drains-General-Permit-Category.pdf?rev=388e3b6d244a4ad29457192a5f55ad7d&hash=E5A9E2F6B4A4F8251B33E9E2751D014C
https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Forms/WRD/Wetlands/EQP9220-Application-Under-County-Drains-General-Permit-Category.pdf?rev=388e3b6d244a4ad29457192a5f55ad7d&hash=E5A9E2F6B4A4F8251B33E9E2751D014C
https://www.michigan.gov/egle/about/organization/water-resources/joint-permit-application
https://www.michigan.gov/egle/about/organization/water-resources/joint-permit-application
https://gsgp.org/projects/water-management/great-lakes-agreement-and-compact/
https://gsgp.org/members/
https://www.macd.org/water
https://www.michigan.gov/mdard/about
https://ars.apps.lara.state.mi.us/AdminCode/AdminCode
https://www.michigan.gov/dnr/-/media/Project/Websites/dnr/Documents/Executive/Misc/DNR-All-OrgChrt.pdf?rev=a5336f3953994ce3b2658daad5385ebc&hash=1AFD1A5B993ECD85E48579806980F083
https://www.michigan.gov/dnr/-/media/Project/Websites/dnr/Documents/Executive/Misc/DNR-All-OrgChrt.pdf?rev=a5336f3953994ce3b2658daad5385ebc&hash=1AFD1A5B993ECD85E48579806980F083
https://www.michigan.gov/dnr/-/media/Project/Websites/dnr/Documents/Executive/Misc/DNR-All-OrgChrt.pdf?rev=a5336f3953994ce3b2658daad5385ebc&hash=1AFD1A5B993ECD85E48579806980F083
https://www.michigan.gov/dnr/about
https://www.michigan.gov/dnr/managing-resources/fisheries/dams
https://www.michigan.gov/dnr/managing-resources/fisheries/habitat
https://www.house.mi.gov/hfa/PDF/EnvironmentalQuality/EGLE_Subcmte_Testimony_EGLE_BudgetBriefing_1-31-23.pdf
https://www.house.mi.gov/hfa/PDF/EnvironmentalQuality/EGLE_Subcmte_Testimony_EGLE_BudgetBriefing_1-31-23.pdf
https://www.michigan.gov/invasives/stateresponse
https://www.legislature.mi.gov/documents/mcl/pdf/mcl-Act-40-of-1956.pdf
https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-Act-451-of-1994
https://legislature.mi.gov/Laws/MCL?objectName=mcl-chap324
https://www.michigan.gov/pfasresponse/about

[43] Michigan PFAS Action Response Team (MPART). (n.d.-b). Advisory Groups.
https://www.michigan.gov/pfasresponse/about/advisory-groups

[44] United States Department of Agriculture (USDA). (2022, March). Michigan — Conservation Reserve
Enhancement Program (CREP). https://www.michigan.gov/mdard/-
/media/Project/Websites/mdard/documents/environment/crep/FSA_CREP_Factsheet Michigan FI
NAL.pdf?rev=407c24238063437ab6f3de7d17866f04&hash=76 CBBBCCEB2B292B7B904B88AC9
967AB

[45] Michigan Department of Natural Resources. (n.d.). Natural Rivers.
https://www.michigan.gov/dnr/managing-resources/fisheries/natural-rivers

Input was provided by Jon Spieles of the Michigan DNR.
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Minnesota Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Minnesota Surface Water Management Regulatory Structures
for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Minnesota Department of Natural Resources (MN DNR)
— Water Appropriation, Dam Permitting and Management,
Floodplain Permitting and Management, Groundwater
Protection, Public Drainage Systems

Minnesota Board of Water and Soil Resources (BWSR)
— Watershed Management, Drainage Permitting and
Management, Administration of Funding for Soil and Water
Conservation

Minnesota Pollution Control Agency (MPCA) —
Stormwater Permits, Wastewater Permitting, Water Quality
Standards, Administration of Funding Through U.S EPA
Clean Water Act Section 319(h) Grants, Clean Water
Partnership Loan Program, and the Clean Water Fund

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Watershed Districts (WD) — Water management at the

watershed level; Watershed Management Districts created

by WDs for funding watershed projects

e Metro Watershed Districts — \Watershed Districts in
the seven-county metro area (Minneapolis-St. Paul
metropolitan area)

e Water Management District — Optional
mechanism for funding specific watershed projects
established by watershed districts. District
boundaries are defined by an area of project need
or benefit.

o Count: 45 (30 WD; 15 Metro WD)
Watershed Management Organizations (WMOs) — Units
of watershed management that operate as joint powers,
watershed districts, or functions of county government

o Count: 47
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e Soil and Water Conservation Districts (SWCDs) —
Independent units of water management at the county
level administered by the BWSR.

o Count: 91

Overview of Key Practices

Key authorities regarding Minnesota water resources management are contained in
the Minnesota Statues Chapter 103 and the Minnesota Administrative Rules 61115;

7050; 7090.

Flood and Floodplain
Permitting and
Management

Levee Permitting and
Management

The MN DNR oversees community floodplain management
programs and approval of ordinances, coordinates between
FEMA and communities, and manages permitting. Most local
governments have a floodplain ordinance based on a previous
version of the state’s model (pre-2022). To be in full
compliance with the National Flood Insurance Program
(NFIP), the MN DNR reviews and approves new and
amended floodplain ordinances prior to adoption. WDs may
have overlapping floodplain management regulation with local
governments and can be sources of floodplain data.

Stormwater
Permitting

The Minnesota Pollution Control Agency regulates stormwater
runoff from municipalities, construction sites, and businesses
that store materials outside. Additionally, the MPCA provides
funding to municipal wastewater and stormwater projects
through funding programs like the Clean Water State
Revolving Fund or Point Source Implementation grants.

Drainage Permitting
and Management

Public drainage authorities work with MN DNR to implement
drainage management practices. Public authorities include
County Board of Commissioners, Joint County Board of
Commissioners, Watershed Districts Board of Managers, and
Water Management Organizations to administer Chapter
103E drainage systems in accordance with Minnesota
drainage law.['%:211 The BWSR is responsible for regulating
drainage as the administrative agency for SWCDs.

Dam Permitting and

MN DNR is the primary agency overseeing Dam Permitting
and Management in Minnesota. MN DNR issues construction
permits for dams, conducts inspections, and may order the

Management removal or modification of unsafe dams. Additionally, Minn.
Stat. § 103G.511 authorizes a state dam safety program for
dam repair, removal, and reconstruction. 20
The MPCA oversees water quality standards provided in
Surface Water Minnesota Rules Chapters 7050 and 7052. Water quality

Quality Monitoring
and Management

standards are outlined into seven use classes and state
standards require final approval by the U.S. Environmental
Protection Agency.
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The MN DNR manages the Water Appropriation Permit
Water Supply and Program which balances competing management objective
Diversion for both the development and protection of Minnesota’s water
resources.

MINNESOTA STATE AGENCY(IES) OVERVIEW

Minnesota Department of Natural Resources (MN DNR)

The MN DNR manages the state’s water resources to sustain healthy waterways and
conserve the diversity of natural lands, waters, and wildlife. The MN DNR is comprised of
six divisions based on authorities and responsibilities.®] The Ecological and Water
Resources Division is divided into four sections described below:

e Ecosystem Management and Protection: The Ecosystem Management and
Protection section focuses on preserving and protecting species, resources, and
areas for scientific study and public understanding.

e Conservation Assistance and Regulation: The Conservation Assistance and
Regulation section focuses on dam safety and permits and water regulation,
including environmental review among other functions.

¢ Inventory, Monitoring and Analysis: The Inventory, Monitoring, and Analysis
sections focuses on water monitoring and surveys, groundwater management, and
river and lake ecology.

o Strategic Information Services: The Strategic Information Services section

provides business operations, communications and planning, and information
technology.

Minnesota Board of Water and Soil Resources (BWSR)

The BWSR works to improve and protect land and water resources including
implementing soil and water policy, comprehensive local water management, and the
Wetland Conservation Act. The BWSR supports local government’s water management
goals by providing water-related planning, grant, and regulatory programs and is the
administrative agency for soil and water conservation districts, watershed districts,
metropolitan watershed management organizations, and counties responsible for land
and water management.[®! Additionally, the BWSR provides coordination and facilitation
of the Drainage Management Team (DMT), an interagency team of staff members from
state and deferral agencies, and academic institutions that coordinate and network
regarding agricultural drainage topics.!'' BWSR also facilitates the Drainage Work Group,
which provides science-based recommendations regarding drainage issues and potential
updates to Minnesota Statutes Chapter 103E Drainage.l?® BWSR is comprised of 9
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divisions based on different responsibilities, including water resources, which is described
below.

e Water Resources: The primary functions of this division are to support local
government’s water management goals.f! The Division of Water Resources
provides programs in the following areas: Planning/Conservation Programs, Grant
Programs, and Regulatory Programs. The Planning/Conservation Programs
provide management programs for Watershed and Metro Watershed Districts. The
Grant Programs offer funding and grants at the county level to both county
governments and SWCDs. The Regulatory Program helps with Wetland
Regulation and Minnesota Buffer Law.

As the state’s water and soil conservation agency, the BWSR directs, coordinates, and
provides funding to local governments and is the state administrative agency for soil and
water conservation districts [l

Minnesota Pollution Control Agency (MPCA)

The MPCA works to improve and ensure clean air and water, sustainable land, and a
better climate and works with regulated parties, businesses, governments, and tribal
nations to prevent and reduce pollution of air, land, and water. ['1 The MPCA is organized
into seven divisions, four of which are applicable to water resources and are outlined
below:

e Watershed: The primary functions of this division are to address water pollution
and protect healthy waters.

e Environmental Analysis and Outcomes: The primary function of this division is
air and water monitoring work including data analysis, standards development, and
ensuring the accessibility of environmental data to the public.

¢ Industrial: The primary functions of this division pertaining to water management
are to handle permitting for industrial wastewater and stormwater facilities.

¢ Municipal: This division has authority over municipal wastewater, stormwater, and
construction stormwater permits.

Additionally, the MPCA has access to state and federal funding sources for watershed
projects.l' This includes the federal Clean Water Act Section 319, state Clean Water
Partnership grants and loans, or through the Clean Water Fund.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Watershed Districts (WD)

Minnesota contains WDs, administered by the BWSR!], that are responsible for water
management on a watershed basis and conserve natural resources through land use
planning and flood control projects, among other conservation measures. WDs
administered by the BWSR are typically comprised of three or more board members, and
have broad authority, including control of the use of water resources within the district.
Metro WDs have additional watershed management plan requirements compared to non-
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metro watershed districts and must develop and revise watershed management plans
every 10 years.['9]

e Watershed Management Districts (WMD): WMDs are optional mechanisms for
funding watershed projects established by WDs through the amendment of the
watershed district plan. WMD areas are defined by areas of project need or benefit
and can only be utilized for projects initiated or ordered to be implemented through
formal hearing and adoption processes.?!

Watershed Management Organizations (WMQOs)

WMOs are local units of government in the seven-county Metro Area to prepare and
implement surface water management plans based on watershed boundaries.l'® WMQOs
are administered by the BWSR, and can be organized in the following ways:

e As a joint powers agreement between cities and townships within the watershed;

e As a watershed district operating under Minn. Stat. Chapter 103B or Minn Stat.
Chapter 103 D;

e As a function of county government.

Joint Powers WMOs have the authority to manage and plan for the surface water
management in a watershed, regulate land use and development in a watershed, and
manage drainage systems in the watershed, among other functions. Bl

Soil and Water Conservation Districts (SWCDs)

SWCD implement the Soil and Water Conservation Policy outlined in Minnesota’s Water
Law through management of direct natural resource management programs.??! Although
SWCDs follow county boundaries, they are independent units of local government that
rely on county governments to supplement their operating expenses. SWCDs are
administered by the BWSR and operate under the authority of Minn. Stat. Chapter 103 C
and are subject to other statues and rules as well.l’]

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Minnesota are
generally contained within the Minnesota Statues or the Minnesota Administrative
Rules. Table 1 includes a brief description of major policies and regulations governing
each key practice areas, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the Minnesota Statues or the Minnesota Administrative Rules. Table 2 outlines
the permitting entities and processes for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Minnesota

Policy / Date Key Principles

Regulation

Practice
Area

Flood and
Floodplain
Management;
Levees

Minn. Stat
Chapter
103FBL; Minn.
R. §§
6120.5000 —
6120.6200(23!

1989; 1991

¢ Requires communities to develop and submit floodplain management
ordinances that are in full compliance with the National Flood Insurance
Program (NFIP).

e Charges the State (MN DNR) with coordinating floodplain management
and providing general regulatory assistance among federal, state, and
local entities. Review and approve all new and amended floodplain
ordinances prior to adoption to verify that minimum state and federal
standards are met.

e Communities use floodplain ordinance in conjunction with FEMA-
approved maps to guide land use decisions.

¢ Levee systems are overseen by the U.S. Army Corps of Engineers
Levee Program and FEMA, 4 Our research could not find regulations
administered by the Minnesota state government.

Stormwater
Management

Minn. R.
7090118

1991

e General permits cover multiple entities with similar operations and types
of discharges to reduce the amount of sediment and other pollutants
entering state waters from stormwater systems

General
Permits
MNR040000,
MNR100001,
MNRO050000

11/16/2020.

8/1/2023,
4/1/2020

e Permits are required for owners or operators for any construction
activity disturbing one acre or more of soil or less than one acre of soil if
that activity is part of a “larger plan of development or sale” that covers
more than one acre such as a subdivision, phased project or a
combination of construction activities.

e Online application for a NPDES/SDS construction stormwater permit
that requires the creation of a Stormwater Pollution Prevention Plan
(SWPPP) prior to application.

¢ Industrial stormwater permittees in Minnesota are regulated by a
general permit that is reissued every five years.

¢ Permit is to reduce the pollutant levels in point source discharges and
protect water quality in accordance with the U.S Clean Water Act,
Minnesota statutes and rules, and federal laws and regulations.
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Practice Policy / Date Key Principles
Area Regulation
 MN DNR issues the General Public Waters Work Permit GP 2004-0001
to MnDOT for the repair or construction of culverts, bridges, and
stormwater outfalls affecting Public Waters.
. e Minnesota Drainage Law enables the construction, improvement, and
Drainage Minn. Stat. repair of drainage systems across property and governmental
Management Chapt[(;r] 103 1989 boundaries. Systems are administered by public drainage authorities
E including county and joint county boards or watershed districts who act
on behalf of benefited property owners. Most drainage proceedings are
petition based. Petitions for drainage improvements or modifications are
filed within the local jurisdiction.
Minn. ¢ A permit is required from MNDNR for the construction, alteration, repair,
R.6115.0350; removal, or transfer of ownership of a regulated dam.
Minn. R. 8/7/2009 e Defines which dams are subject to state jurisdiction and establishes
6115.0410 ['"] three dam safety hazard classes.
e The MN DNR is authorized to inspect dams and issue orders directing
Dam dam owners to make necessary repairs.
Management e Dams with impoundment storage between 15 and 50 acre ft and height
Dam Safety of dam between 6 and 25 ft are subject to MN DNR Dam Safety
Standards!®; 2003 Regulations but are exempt from Dam Safety Permits if no potential for
Minn. Stat. §§ loss of life.
103G.515 [?0] e Dams with height greater than 25 ft and impoundment storage greater

than 50 ft are subject to all MN DNR Dam Safety Regulations.
e Larger dams may be exempt from the Safety Rules if there is no
potential for loss of life due to failure or improper operation.
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Rights

Practice Policy / Date Key Principles
Area Regulation
e MPCA oversees state water quality standards defined in Minnesota
Rules chapters Waters of the State and Lake Superior Basin Water
Minn. R Standards.
Surface e ¢ The federal Clean Water Act requires states to designate beneficial
, Chapter 1982 )

Water Quality 2050018l users for all waters and develop water quality standards to protect each
use. Additional beneficial users protected in Minnesota include drinking
water, industrial and agricultural uses, wildlife, navigation, and aesthetic
enjoyment.

¢ Permits are required for water users withdrawing more than 10,000

Water Supol gallons of water per day or 1 million gallons per year from a surface

SUPPY 1 Minn. Stat. § water or groundwater, except for domestic uses for less than 25
and Diversion 1985 :
103G.271 persons, test pumping groundwater sources, reuse of water already

authorized by a permit, and certain agricultural drainage systems. ']
¢ All permitted users are required to submit annual water use reports.

Table 2. Regulatory Pathways for Surface Water Management Projects

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entities
. Local A floodplain development permit must be | N/A (Note 1)
E|00d|p|aln t Floodplain obtained from the Zoning Administrator for all
evelopmen o diatri

g Le\F/)ees Administrator | floodplain districts.
The state has three general permits: | Any person may petition the commissioner
Construction, Industrial, and MS4s (see | for designation or redesignation of an MS4

Stormwater | MPCA Table 1) (Minn. R. 7090.1010) 16

environment
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entities
Public Water Works permits are not required | (Minnesota Public Drainage Manual -
to maintain or repair public drainage systems | Chapter 2 — VII)!"]
if the work is undertaken according to
drainage law. Drainage authorities are legally | The drainage code provides for two
required to notify the DNR if repairs to public | appeals statutes which give jurisdiction to
Drainage MN DNR drainage systems could potentially affect | review the proceedings of the drainage
public waters. ['1] authority and to review all available,
credible evidence to reach the court’s own
conclusions in a drainage proceeding.
(Minn. Stat. §§ 103E.095 and 103E.091)
The MN DNR issues permits for dam N/A [1]
Dams, Dikes, construction, alteration, removal, and
and Other transfer of property containing a dam.
Water Control | MN DNR Applications for permits are submitted via
Devices MPARS or through the State Dam Safety
Engineer.5!
Applications for water appropriation permits | A permit hearing may be held or may be
are completed through the MN DNR waived by the Commissioner of Natural
W Permitting and Reporting System. Local Resources, who makes an order issuing or
ater . . :
Appropriation | MN DNR governments have 30 days to review and denying the permit. An affected pgrty may
and Use issue comments to the MN DNR per the subsequently demand that a hearing be

Minnesota Statutes 103G and Minn. Rules
6115.012

held and will be responsible for the
associated costs if the final order remains
unchanged after the hearing is conducted.

[1] Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available.
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Missouri Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Missouri Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

¢ Missouri Department of Natural Resources (MoDNR),
Division of Environmental Quality (DEQ), Water
Protection Program — State Water Plan Development,
Surface Water Quality Monitoring, Stormwater Permitting
and Management, Development of Water Quality
Standards, Drinking Water Treatment, Clean Water
Commission, Water Policy Implementation, Wastewater
Permitting and Management, Water Project Funding and
Development.

e MoDNR, Missouri Geological Survey (MGS) - Earth

State agencies Science Information and Services, Dam and Reservoir
governing surface Safety, Geological Survey, Land Reclamation, Soil and
water and their Water Conservation, Water Resources Center,

primary or major Stewardship of Natural Resources, Surface and

roles and Groundwater Monitoring, Groundwater Studies for Quantity
responsibilities and Quality Assessment.

e Missouri Department of Conservation (MDC) — Science
Branch, Regional Resource Management, and Statewide
Resource Management, Stream Habitat Program,
Management of Aquatic Resources, Stream and Riparian
Restoration, Streambank Stabilization and Erosion Control.

e Missouri Department of Public Safety (DPS), Division
of State Emergency Management Agency (SEMA) —
Floodplain Management, Disaster and Recovery,
Management of Disaster-Related Funding, Flood
Preparedness and Response.
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Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Soil and Water Conservation Districts (SWCDs) —

Water quality protection at the county level.
o Count: 114

¢ Regional Planning Commissions (RPCs) — Regional

planning and coordination.
o Count: 19

e Drainage Districts — Established by landowners to protect

land from water effects. Not regulated by MoDNR or under
executive branch oversight.

e Levee Districts — Established by landowners to protect land

prone to flooding or erosion. Not regulated by MoDNR or under
executive branch oversight.

Overview of Key Practices

Key authorities regarding Missouri water resources management are contained in the
Missouri Revised Statutes (RSMo) Title XV et seq!"!, and the Missouri Code of State
Regulations (CSR) Title 10 et seq/.

Flood and Floodplain
Permitting and
Management

The regulatory framework and minimum requirements for
Missouri’'s floodplain management program align with the
National Flood Insurance Program (NFIP) standards. Local
governments issue floodplain development permits through
SEMA for projects involving the state of Missouri. For projects
proposed within regulatory floodways, a "no-rise" certificate, if
applicable, should be obtained before issuing a permittl.
SEMA'’s Floodplain Management Section administers the
NFIP for the state of Missouri.

Levee Permitting and
Management

Levee permitting and management are primarily handled through
the "Four States Collaboration," which includes the USACE and
stakeholders from Missouri, Kansas, Nebraska, and lowa. This
partnership enhances levee safety and flood risk management
along the Missouri River. MDNR participates in levee discussions
but lacks regulatory authority over levee permitting authority.

Stormwater
Permitting

The MoDNR issues site-specific permits for discharging
regulated stormwater, typically valid for five years. A permit is
required for Municipal Separate Storm Sewer Systems
(MS4s) when located within an urban area with a population
of 50,000 or more peoplell. Nine large MS4s and 160 small
MS4s are designated and currently regulated under the
Master General Permit for Phase || MS4s.P! If the MS4
discharges stormwater to waters of the United States, it must
obtain a permit under the NPDES. As a permit approaches
expiration, it is redrafted and made available for public review
and comment for 30 days on the department’s Water Public
Notices webpagel®. State oversight is required by the state’s
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participation in the National Pollutant Discharge Elimination
System (NPDES).

Drainage Permitting
and Management

County commissions in Missouri have the authority to appoint
drainage and reclamation commissioners. These
commissioners are responsible for overseeing the draining
and reclamation of swamp and overflowed lands within their
jurisdiction, subject to Clean Water Act 404 or 401 permitting
requirements or other federal frameworks. Landowners who
hold a majority of the acreage in areas prone to overflow can
organize a drainage district. The district can undertake the
permitting, planning, construction, and maintenance of
drainage infrastructure.

Dam Permitting and
Management

The MoDNR is the primary agency overseeing dam permitting
and management in Missouri. For new dams 35 feet or taller,
owners must obtain both a construction permit to build the
dam and a safety permit to operate it. Significant modifications
to existing dams of the same height also require a
construction permit. Dams built before August 13, 1981 need
a registration permit. Department staff conduct an initial
engineering analysis to ensure compliance with minimum
standards. Safety permits are issued for operating dams built
after August 13, 1981. Exemptions exist for dams licensed
under the Federal Power Act and those primarily used for
agricultural purposes.

Surface Water
Quality Monitoring
and Management

The MoDNR is responsible for overseeing surface water
quality monitoring and management in the state. The DNR
publishes water quality reports, including the biennial Missouri
Integrated Water Quality Report, and maintains a list of
impaired waters to guide improvement efforts as required by
the Clean Water Actl®l. To protect and improve water quality,
the department uses the Missouri Ambient Water Quality
Monitoring Network, which collects data on rivers, streams,
and lakes, and engages citizen monitoring programs for
additional support. This approach ensures effective
management and compliance with the federal Clean Water
Act (CWA).

Water Supply and
Diversion Rights

Major water users with the capacity to withdraw or divert
100,000 gallons of water or more per day must file a
registration document with the MoDNR. Missouri observes
riparian water rights and does not require a specific water use
or diversion permit; however, the registration ensures that all
major users are officially documented.
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MISSOURI STATE AGENCY(IES) OVERVIEW

Missouri Department of Natural Resources (MoDNR)

Under the Omnibus State Reorganization Act of 1974 and Missouri Revised Statutes,
section 640.010, the Missouri General Assembly established the Missouri Department of
Natural Resources to consolidate state agencies dealing with land, air, water, energy,
and cultural resources!’l. MoDNR funds its programs through federal and state grants,
bonds, permit fees, private donations, and state budget allocations. MoDNR is organized
into five divisions: Division of Administrative Support, Division of Energy, Division of
Environmental Quality, Missouri Geological Survey, and Missouri State Parks. MoDNR
also contains the Missouri Clean Water Commission and the Missouri Soil and Water
Conservation Districts Commission, the latter of which develops programs for the
preservation of soil and water quality, oversees the Soil and Water Conservation Districts,
and provides technical assistance. [23126]

MoDNR’s Environmental Quality Division is responsible for protecting and enhancing
Missouri’s water quality. The division works to ensure clean air, land and water by
cleaning up pollution from the past, addressing pollution problems of today and identifying
potential pollution issues of the future. The division administers five technical programs,
two of which have authorities and responsibilities related to water management®l.

e Water Protection Program: This program administers clean water and drinking
water responsibilities for Missouri. The program is delegated by the U.S.
Environmental Protection Agency to conduct duties for the federal Clean Water
Act and Safe Drinking Water Act, and carries out state responsibilities, such as
operator certification and construction permitting. The Water Protection Program
works with stakeholders, the general public and regulated facilities to comply with
state and federal water regulations(®.

e Environmental Services program: This program provides analytical information
and scientific data that supports the department. The program also provides direct
assistance to local communities and emergency responders throughout
Missouril'0l.

MoDNR’s Missouri Geological Survey (MGS) provides Earth science information and
services that promote the responsible use of Missouri's natural resources, protect public
health and safety, and support environmental stewardship through programs in
administration, dam and reservoir safety, geological survey, land reclamation, soil and
water conservation, and water resource management?%l, Within the MGS, the Water
Resources Center monitors surface and groundwater levels, develops flood resiliency
projects, manages water use data, and ensures the availability and safety of Missouri’'s
vital water resources through strategic planning and collaboration with local and federal
partners. Additionally, the Soil and Water Conservation Program supports Missouri’'s
114 county districts by providing grants, technical assistance, and training to promote
sustainable agricultural practices, prevent soil erosion, and enhance water quality.
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The Missouri Clean Water Commission works with the Water Protection Program to
supervise the administration and enforcement of the Missouri Clean Water Law, ensuring
the protection and improvement of water quality in the state??l. Established in 1972 by
the Missouri General Assembly, the commission replaced the Water Pollution Board and
was later reassigned to the MoDNR under the Omnibus State Reorganization Act of 1974.
The Clean Water Commission is responsible for developing the state’s water quality
standards and list of impaired waters. In collaboration with industry, citizens, and local
governments, the commission develops comprehensive plans to prevent and control
pollution, takes enforcement actions against violations, and establishes funding priorities
for water quality preservation(?].

MoDNR is headed by a Director, who is appointed by the Governor and confirmed by
the Missouri Senate. The Director manages the policy and operations of the department
through its five divisions and is supported by the Deputy Director!''l. Within each
division, a Division Director is appointed to oversee each Division and is supported by
two Deputy Division Directors. Additionally, MoDNR contains twelve Boards,
Commissions, and Councils, nine of which have decision-making authority and three of
which act in an advisory capacity only.

Missouri Department of Conservation (MDC)

The MDC was created by the Missouri Conservation Commission, established through a
1936 constitutional amendment. The Conservation Commission was designed to oversee
the new agency, which began operations in 1937. The MDC funds its programs through
a combination of revenues including a dedicated state sales tax, user fees, excise taxes,
and private donations. The department is responsible for overseeing the health of aquatic
ecosystems and providing recommendations on sustainable practices in water use and
ecological flows. This involves managing fisheries to maintain healthy fish populations,
protecting and restoring wetlands and riparian areas to enhance water quality, and
conducting research to support water resource conservation. The department also
collaborates with other agencies and stakeholders to address water-related issues and
implement conservation strategies.

The MDC is headed by a Director who is appointed by the Conservation Commission.
Three deputy directors serve under the MDC director. Each deputy directory oversees
one of the three department areas. The MDC also has eight regional administrators
dedicated to implementing department priorities at the local level.

Missouri Department of Public Safety (DPS)

The State Emergency Management Agency (SEMA), a division of the Department of
Public Safety, is the state of Missouri’s coordinating agency for disaster planning,
response and recovery. SEMA works with other state departments and agencies, local
governments, the federal government, and volunteer and faith-based organizations to
ensure coordinated and efficient management during large scale emergencies and
disasters. SEMA is funded through federal grants, state appropriations, user fees, and
private donations. When the Governor declares a state of emergency in Missouri, SEMA
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operates the State Emergency Operations Center (SEOC) to lead the disaster response
effort. SEMA compromises of four divisions, one of which is related to water management,
as described below!'3].

e Recovery Division: When a disaster occurs that may require response and
recovery efforts beyond the capabilities of the state and local jurisdictions,
the Recovery Division coordinates and conducts damage surveys with local and
federal agencies and prepares, at the Governor’s direction, a federal disaster
declaration request. The Division is composed of the Floodplain Management
Program which administers the National Flood Insurance Program (NFIP) for the
state of Missouri. SEMA also is a Cooperating Technical Partner (CTP) with FEMA
in the production of Digital Flood Insurance Rate Maps (DFIRM) under the federal
"Risk Map" modernization program. In addition, the section partners with the
Missouri Floodplain and Stormwater Managers Association (MFSMA) and others
to offer NFIP training for local floodplain managers, planners, insurance agents,
elected officials, engineers and surveyors, lenders and realtors!'4l.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Drainage Districts

In Missouri, drainage districts are established by the owners of a majority of the acreage
in any continuous body of swamp, wet, or overflowed lands subject to overflow, through
the signing of articles of association. Drainage district powers are held by a board of
supervisors responsible for constructing and maintaining drainage infrastructure, levying
taxes for funding, managing water flow to prevent flooding, enforcing drainage
regulations, and calling upon residents for assistance in emergencies!'l. Drainage districts
are funded through property taxes, state and federal grants, local government funds, and
low-interest loan programs. While minority or downstream landowners may not have
decision-making power in drainage districts, water drainage disputes between
neighboring properties are governed by the “reasonable use” doctrine. This framework
allows landowners to alter drainage on their property if it does not cause unreasonable
harm to adjacent properties!?2.

Levee Districts

In Missouri, levee districts can be formed by landowners holding a majority of acreage in
areas susceptible to flooding, erosion, or overflow, to protect and reclaim land for
agricultural, sanitary, or public benefit purposes!'l. These districts are governed by a
board of supervisors, who have extensive powers to build, maintain, and improve levee
structures, such as altering waterways, constructing levees, and managing water flow to
prevent erosion and flood damage. Funding for levee districts is primarily collected
through property taxes levied on landowners within the district, and supervisors may also
acquire land or rights-of-way to carry out necessary protective work.

Regional Planning Commissions (RPCs)

Missouri contains 19 RPCs that are responsible for developing comprehensive regional
plans for physical, social, and economic development, including land use, transportation,
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and public utilities. RPCs are funded through federal grants, state grants, local
contributions, and service contracts, with oversight from the Missouri Association of
Councils of Governments (MACOG). RPCs’ number of board member varies by region
but typically includes representatives from various local government units. Key
responsibilities and authorities of RPCs include:

¢ Provide advisory services to local governments and public or private agencies on
regional planning issues.

e Conduct research, collect and analyze data, and prepare reports and maps to
support regional planning efforts.

e Publicize and advertise the commission's purposes, objectives, and findings, and
engage with the public and local governments.

Soil and Water Conservation Districts (SWCDs)

Missouri contains 114 SWCDs that are responsible for implementing soil and water
conservation practices that decrease soil erosion and protect water resources at the
county level. SWCDs are typically comprised of five board members, and their
jurisdictions typically follow county boundaries, but exceptions may exist where
watershed boundaries are more relevant. SWCDs have various responsibilities related to
local governance of soil and water conservation, including developing regulations,
employing assistants, and coordinating with the state soil and water districts
commissionl'sl, Within district boundaries, key responsibilities and authorities of SWCDs
include:

e Formulate and enforce rules, regulations, and policies for soil and water
conservation within the district.

e Work with the state soil and water districts commission, submitting necessary
documents, reports, and audit statements for approval.

e Assist in administering the state soil and water conservation cost-share program,
including requiring landowners to enter into agreements for maintaining cost-
shared projects.

SWCDs may utilize the following funding mechanisms to cover the costs of operations
and projects: Property taxes, special assessments, federal and state funding, and
revenue bonds.

Per RSMo 278.140 two or more SWCDs may form Joint Boards to: (1) manage water
across district boundaries, or (2) undertake a joint project'®.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Missouri are
generally contained within the RSMo or the CSR. Table 1 includes a brief description of
major policies and regulations governing each key practice areas, including their effective
dates.
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REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the RSMo or the CSR. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Missouri

Practice
Area

Policy /
Regulation

Date

Key Principles

Floodplain
Management

MoSEMA
60.3(a)!"®!

June 2022

e Executive Order establishing and amending floodplain management
regulations, specifically designating the State Emergency Management
Agency (SEMA) as the coordinator for the NFIP in Missouri.

e SEMA is responsible for issuing floodplain development permits.

Levees

RSMo 245 -
2461

August
2008

e County commissions can establish levee districts to manage lands subject
to overflow or erosion (Chapter 245.290).

e To extend a levee up to ten miles or enlarge a levee district for better flood
protection, a petition from at least five landowners must be submitted to
the county commission (Chapter 245.310).

Stormwater
Management

10 CSR
20-6.200,
20-6.010

January
2023

e The NPDES program, established under the Clean Water Act (CWA),
requires facilities and municipalities that discharge stormwater into U.S.
waters to obtain permits, which Missouri adopted through the Missouri
Clean Water Law.

e Permits are required for building, altering, or operating point sources,
water contaminant sources, or wastewater facilities.

o Exemptions include nonpoint source discharges, internal plumbing,
routine maintenance, certain small-scale systems, and emergency
cleanups.

e Permittees must comply with Missouri Clean Water Law and NPDES
Program.

e Continuing authorities must be designated, and applications may require
additional approvals based on the type of authority and project scope.
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Practice
Area

Policy /
Regulation

Date

Key Principles

Drainage
Management

RSMo 241 —
246"

August
2002

e County commissions may appoint drainage and reclamation
commissioners to manage the draining and reclaiming of swamp and
overflowed lands to render them tillable.

e Landowners holding a majority of the acreage in swampy or overflow-
prone lands can form a drainage district.

e Landowners may drain or protect swamp, wet, flat, or overflowed land for
agricultural or sanitary purposes without forming a district, by constructing
ditches, tiles, or levees, provided they compensate other landowners for
any land used or damages incurred.

e A petition signed by at least five landowners is required to initiate the formation
of a drainage district, which must detail the boundaries and purpose of the
proposed district.

e The drainage district is responsible for the construction, maintenance, and
operation of drainage systems within its boundaries, ensuring effective water
management.

e Upon the establishment of a drainage district, the circuit court will appoint three
commissioners to oversee the district's operations and manage drainage
improvements.

e The board is responsible for the inspection and maintenance of drainage works
to ensure they function effectively and to prevent blockages or failures.

Dam
Management

RSMo 236 [18

August
1939

¢ All dams and reservoirs must be inspected periodically to assess threats
to public safety, life, or property.

e The state may alter, repair, or remove abandoned dams deemed a threat
to public safety, life, or property. The chief engineer may request that the
attorney general recover the expenses from the dam’s owner..

10 CSR 22-
2.010

January
2019

e A Construction Permit is required for new dams 35 feet or higher. Existing
dams 35 feet or higher need a registration permit.

e Exemption is federal dams and agricultural dams if used primarily for
agricultural purposes.
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Practice
Area

Policy /
Regulation

Date Key Principles

Surface
Water Quality

RSMo
6441201

e The MoDNR has the authority to enforce water quality standards, issue
permits, and regulate water pollution.

e Causing pollution or placing contaminants into state waters, exceeding
water quality standards, or discharging hazardous substances without a
permit is prohibited

e The use of water must comply with permit conditions and not exceed the
limits established for beneficial purposes.

July 2024

10 CSR 20-
7.015

e Sets limits for pollutants discharged to waters in Missouri, integrating

June 2023 aspects of former rules and updating to align with the Clean Water Act.

10 CSR 20-
7.031124]

e Sets surface water quality standards, including designated uses, general and
specific pollutant criteria, and antidegradation requirements for waters of the
state

¢ Reviewed and amended as necessary once every three years.

September
2023

Water Supply
and Diversion
Rights

RSMo 25612

Missouri requires every major water user that has the capacity to divert
100,000 gallons or more per day to register their water use.

The state does not require a water use or water diversion permit to use
water.

August
1961
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

The application will be reviewed to ensure
compliance with state standards and local
regulations before approval is granted.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
To obtain a floodplain development permit in | N/A (Note 1)
Missouri, landowners must submit a permit
, Local application to the local governing body, which
Floodplain , ) : .
Floodplain implements floodplain management ordinances.

Levees

Levee Districts

The board of directors of any levee district
shall determine if the levees constructed by
the district are insufficient and may proceed
to cause surveys, maps, and profiles of the
proposed work of improvement to be madel'l.
The board must also call a landowners'
meeting to levy an additional tax for the
improvements, and permits must be obtained
from the appropriate authorities, including
local governing bodies!"l.

Under RSMo sections 621.250 and
640.013, the applicant can appeal this
denial or any permit conditions by filing a
petition with the Administrative Hearing
Commission (AHC) within 30 days of the
noticel'?l,
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Stormwater

MoDNR

Stormwater permitting is governed under the
Missouri Clean Water Law or the NPDES
program, depending on whether the
discharge is to waters of the State of Missouri
or waters of the United States. Permits are
required for discharging regulated
stormwater from industrial facilities. The state
has two permit types: Site-Specific and
Master General. Site-Specific are tailored to
individual locations based on the nature of
stormwater and the receiving water body well
the Master General cover multiple locations
with similar activities. MS4 Permits are
required for systems collecting or conveying
stormwater, including ditches and gutters.

Under RSMo sections 621.2
640.013, the applicant can a
denial or any permit conditio

50 and
ppeal this
ns by filing a

petition with the AHC within 30 days of the

noticel'. Once the AHC rev
appeal, it issues a recomme

iews the
nded decision

to the CWC, which then makes the final
decision regarding permit issuance, denial,

or any permit condition. This

final decision

is mailed to all parties involved and can be
subject to judicial review under Chapter

5361201,

Drainage

Drainage
Districts

Applications are typically submitted to the
relevant local authority, such as a county
commission, drainage district board, or a
city’s public works department. For projects
that could impact water quality, wetlands, or
require compliance with the state’s water
pollution control laws, the MoDNR may be
the relevant permitting authority. The
MoDNR will review for compliance with water
quality standards. Draft permits are open for
public comment for 30 days and after
addressing comments, the permit may be
issued or modified.

Disputes concerning a permit can be
appealed to the local County Commission

or Drainage District Board.

The applicant

can request a hearing where they can
present their case and argue against the

decision. If the Missouri

DNR is the

permitting authority the applicant must file

an appeal with the AHC.

The AHC will

review the case, hold a hearing, and issue

a decision.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
After an application to construct a dam is Permits denied or revoked can be
submitted, the MODNR’s Dam and appealed to the council. Requests for
Reservoir Safety Council delegates review hearings must be made within 30 days of
of the permit application to the Chief notice. The record of the hearing will be
Engineer to ensure that it meets the reviewed, and a final written decision will
regulatory requirements. The Chief be issued. Further legal action can be
Dams Engineer or their delegate may conduct pursued after the council’s decision.
MoDNR . , L . : :
technical evaluations of the application, Decisions by the council can be subject to
including site inspections and assessments | judicial review as outlined in RSMo
of the proposed design and construction 236.480("8],
plans. After the review, the council, upon
hearing recommendations from the Chief
Engineer, will make the final decision
regarding the issuance of the permit.
Missouri requires large water users, defined | Complaints can be filed with the MoDNR.
as those with capacity to withdraw or divert | The MoDNR'’s Water Protection Program
at least 100,000 gallons of water per day will investigate and issue a resolution
from surface or groundwater sources, to based on their findings. For further
Water Rights | MoDNR register with the state managed by the recourse, an appeal can be made to the

MoDNR. Registration must be completed
within 30 days of reaching the threshold.
Registered users must submit an Annual
Water Use Report to the MoDNR in the first
quarter of the calendar yearl'”l,

Circuit Court, where a judge will review the
MoDNR's decision for legal compliancel?7].

[1]Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available and may vary by
local Floodplain Administrator.
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https://sema.dps.mo.gov/about/recovery.php
https://revisor.mo.gov/main/OneSection.aspx?section=278.080&bid=14880
https://sema.dps.mo.gov/programs/floodplain/forms.php
https://dnr.mo.gov/water/business-industry-other-entities/reporting/major-water-users
https://dnr.mo.gov/water/business-industry-other-entities/reporting/major-water-users
https://revisor.mo.gov/main/OneChapter.aspx?chapter=236
https://revisor.mo.gov/main/Home.aspx
https://revisor.mo.gov/main/Home.aspx
https://revisor.mo.gov/main/Home.aspx
https://revisor.mo.gov/main/Home.aspx
https://share.mo.gov/nr/mgs/MGSData/Books/Water%20Resources/A%20Summary%20of%20Missouri%20Water%20Law%20(Missouri%20State%20Water%20Plan%20Series%20Volume%20VII)/WR51.pdf

[23]
[24]
[25]
[26]

[27]

ouri%20Water%20Law%20(Missouri%20State %20Water%20Plan%20Series%20Volume%20VII)/
WRS51.pdf

Missouri Department of Natural Resources. (n.d.). Soil and water districts commission.
https://dnr.mo.gov/commissions-boards-councils/soil-water-districts-commission

Missouri Secretary of State. (2023). 10 CSR 20-7A.
https://www.sos.mo.gov/cmsimages/adrules/csr/current/10csr/10c20-7a.pdf

Missouri Department of Natural Resources. (n.d.). Missouri Geological Survey.
https://dnr.mo.gov/about-us/missouri-geological-survey

Missouri Department of Natural Resources. (n.d.). Clean Water Commission.
https://dnr.mo.gov/commissions-boards-councils/clean-water-commission

Missouri General Assembly. (1989). RSMo § 478.220 - Circuit courts: Jurisdiction.
https://revisor.mo.gov/main/OneSection.aspx?section=478.220&bid=26715&h|=

Input provided by MDC Aquatic and Biometrics Section Chief, Doug Novinger, and MoDNR'’s Erin
Fanning, Joel Reschly, Bob Bacon, Chris Wieberg, John Hoke, Ryan Stack, and Michael Weller.
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Montana Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Montana Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their primary
or major roles and
responsibilities

Montana Department of Natural Resources and
Conservation (DNRC) — Water Appropriation Permitting,
Dam Permitting and Enforcement, Floodplain Planning and
Management, Water Resource Planning, Real-Time
Stream Flow Data and Hydrologic Assessments,
Administration of State Revolving Funds

Montana Department of Environmental Quality (DEQ) -
Water Quality Monitoring, Water Quality Standards, Source
of Pollution Evaluations, Nonpoint Source Management
Planning, Water Project Funding and Development,
Wetland Conservation, Water Quality Permitting and
Enforcement

Montana Water Court — Adjudication of Existing Water
Rights Claims, Localized Water Dispute Settlements
Montana Fish, Wildlife, and Parks (FWP) — Instream
Flow Protection and Permitting, Environmental Review,
Riparian and Wetland Restoration

Montana Watershed Coordination Council —
Coordination of watershed issues

Local and regional
jurisdictions for surface
water management
practices and
authorities

Montana District Courts - Localized Water Dispute
Settlements, Enforcement Proceedings, Review of
Appeals for New Water Appropriations

Montana Conservation Districts — \Water Conservation
and Supply Planning, Water Quality Monitoring, Watershed
Restoration, Streambed (310) Permits
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e Local Floodplain Administrators — Floodplain

Management Ordinances, Flood Risk Management,
Floodplain Permitting and Enforcement, Public Outreach
e Local Watershed Conservation Organizations — Water
Quality Monitoring, Habitat Restoration
e Drainage Districts — Construction and Maintenance of
Drainage Systems, Flood Prevention

Overview of Key Practices

Key authorities regarding Montana water resources management are contained in
Montana Code Annotated 2023 (MCA) Title 85 et seq® and the Administrative Rules of
Montana (ARM) Title 36 et seq.["!

Flood and Floodplain
Permitting and
Management

Local city and county floodplain administrators are responsible
for adopting and enforcing floodplain management
regulations, including floodplain management ordinances,
based on federal and State requirements in the MCA and
ARM. Additionally, local floodplain administrators are
responsible for enrolling in the National Flood Insurance
Program (NFIP) and issuing floodplain development permits.
The regulatory framework and minimum requirements for the
state’s floodplain management program follow those of the
NFIP.["8l

The DNRC Floodplain Community Assistance and Mapping
Programs provide state oversight of floodplain management,
with responsibilities including technical assistance, approval of
ordinances, assistance with flood study data and mapping,
and coordination between the Federal Emergency
Management Agency (FEMA) and communities.[®!

The DNRC also mandates permits for any alterations to the
natural flow or bed of a stream, including activities like
dredging, filling, and bank stabilization, to safeguard aquatic
habitats. The permit application process requires detailed
project descriptions, site plans, and an assessment of
potential impacts on fish and wildlife, with a focus on ensuring
compliance with the Montana Stream Protection Act.

Levee Permitting and
Management

There do not appear to be any Montana agencies that issue
permits specifically for the construction or modification of
levees. However, one or multiple permits from various local,
state, and federal agencies may be required for work on or
near a waterway that will (1) physically alter any stream or its
banks, (2) discharge dredged or fill material into waters, (3)
cause unavoidable short-term violations of water quality
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standards, and/or (4) affect existing fish and wildlife. Details
regarding applicable permits are described below in Table 1.

Stormwater Permitting

The DEQ Water Quality Division regulates and permits
pollution from stormwater runoff from small municipal
separate storm sewer systems (MS4s), industrial facilities,
and construction activities that disturb more than one acre of
land[*l. These state-issued permits are issued as part of the
Montana Pollutant Discharge Elimination System (MPDES).?!
Exceptions to this are stormwater permits issued on tribal
lands, which are National Pollutant Discharge Elimination
System (NPDES) permits issues by the United States
Environmental Protection Agency (USEPA) as part of their
NPDES program.?4

Drainage Permitting
and Management

The MCA authorizes the formation of drainage districts within
the State to construct, repair, and maintain drainage systems
and to adopt the necessary regulations, policies, and
procedures to do so. As such, drainage districts have the
regulatory authority to implement a permitting system for
drainage management within their district. However, a review
of the drainage districts currently operating within the state
revealed that none of the reviewed districts issue permits
specifically for drainage management purposes.®

Dam Permitting and
Management

DNRC is the primary agency overseeing Dam Permitting and
Management in Montana. DNRC’s Dam Safety Program
issues permits for the construction, modification, and removal
and/or decommission of high hazard dams; issues permits for
the operation of high hazard dams; assists dam owners with
monitoring, funding, and emergency planning; and performs
education and outreach about dam safety. Additionally, DNRC
has the authority to perform inspections, order the drainage of
reservoirs, or take any steps necessary to eliminate potential
hazards to life and property.['4

Surface Water
Quality Monitoring
and Management

The DEQ Water Quality Division oversees surface water
quality throughout the state and develops the state’s surface
water quality standards, which follow the minimum
requirements of the Clean Water Act (CWA). DEQ enforces
surface water quality standards through permitting point
source discharges and implementing nonpoint source
pollution control programs. DEQ additionally monitors and
compiles local surface water quality data to perform statewide
assessment of surface water quality conditions, evaluates
sources of pollution, updates the state Nonpoint Source
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Management Plan, and coordinates statewide wetland
conservation activities.?!

Water Supply and
Diversion Rights

The DNRC, Water Court, and district courts work together to
manage the use of state waters and implement the Water Use
Act in Montana. All surface water uses except for small
livestock pits and reservoirs located on non-perennial flowing
streams must apply for a Beneficial Water Use Permit before
putting it to beneficial use.l'"l Water rights established prior to
the implementation of the Water Use Act of 1973 are reviewed
and appropriated by the Water Court. New water permit
applications and changes to existing water rights are reviewed
and approved by the DNRC, with appeals to these decisions
and other localized water disputes reviewed by the district
courts.[?d]
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MONTANA STATE AGENCIES OVERVIEW

Montana Department of Natural Resources and Conservation (DNRC)

The DNRC was founded in 1971 to manage state lands and resources to ensure
sustainable use and protection of the environment. The DNRC is organized into four main
divisions: Forestry and Trust Lands; Oil and Gas Conservation; Conservation and
Resource Development; and Water Resources. DNRC’s Water Resources Division is
responsible for the management and allocation of Montana’'s waters, including the
protection of existing and future beneficial uses, as well as wildlife and aquatic life.
DNRC’s Water Resources Division includes eight regional offices and is divided into
multiple bureaus, which have the authorities and responsibilities defined below:

o Water Sciences: This bureau aids water resource management by delivering
real-time surface water monitoring data, analyzing water rights applications,
assessing surface hydrology, studying water availability, regulating
transboundary water compacts, and training court-appointed water
commissioners.['9

e Water Rights: This bureau is responsible for reviewing and approving new
water appropriation permits and certain changes to water rights. In addition to
permit decisions, the Water Rights Bureau maintains a searchable database of
water rights, including those decreed by the Water Court, newly permitted, and
certain changes to water rights.[10:12%]

e Adjudication, Enforcement, and Distribution Bureau: This bureau provides
technical support to the Water Court with the adjudication of pre-July 1973
water rights; leads the Department’s efforts to address enforcement needs; and
provides technical and administrative assistance to distribution projects. [121[29]

e Water Operations: This bureau is responsible for administering the Dam
Safety Program, floodplain mapping, floodplain community assistance, and the
Board of Water Well Contractors Program.123l

o State Water Projects: This bureau manages and maintains state-owned water
infrastructure, including 22 dams, 250 miles of irrigation canals, and a
hydropower facility, while overseeing water marketing and supporting local
water user associations with contracts and project operations.[??l

e Planning, Implementation, and Communication: This bureau helps
communities to develop locally led water planning processes, engage
stakeholders, connect to state and federal resources, complete grant
applications, and identify and implement projects. Additionally, the Planning,
Implementation, and Communication Bureau is involved with federal and tribal
contracts and manages state water planning through its development and
adoption of the State Water Plan and Drought Management Plan.[?"]

DNRC is headed by a director, who is appointed by the Governor and confirmed by the
Montana Senate. The Director oversees each of DNRC’s four divisions’ Division
Administrators and is supported by the Deputy Director. Within each division, Bureau

' Soon to be moved to the Adjudication, Enforcement, and Distribution Bureau.
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Chiefs are appointed to oversee each bureau. Additionally, DNRC contains nine boards
and commissions, six of which have decision-making authority and three of which act in
an advisory capacity only.[2l

Montana Department of Environmental Quality (DEQ)

Montana’s DEQ promotes and fosters a healthy environment through its development of
regulations, environmental monitoring, and enforcement and planning activities. DEQ is
headed by a director, who is appointed by the Governor of Montana. Below the director,
the department is divided into the following three divisions: Air, Energy, and Mining;
Waste Management and Remediation; and Water Quality. Each division is headed by an
administrator and divided into bureaus headed by chiefs.®l DEQ’s Water Quality Division
is divided into four bureaus, which have the authorities and responsibilities defined below:

e Water Quality Planning Bureau: This bureau sets numeric and narrative water
quality standards, monitors surface water quality for compliance with state and
federal regulations, identifies impaired streams, maintains statewide monitoring
databases, conducts inventories of pollution sources, manages nonpoint source
programs, and develops and implements water quality improvement plans.?!

e Engineering Bureau: This bureau administers water pollution control and drinking
water revolving funds, reviews subdivision drainage features, ensures compliance
with minimum standards, and regulates public water and wastewater system
designs.®

e Water Protection Bureau: This bureau issues and monitors discharge permits,
offers training and technical assistance, manages source water protection.!

e Public Water Supply Bureau: This bureau regulates public drinking water and
wastewater systems, ensures compliance with monitoring and quality standards,
and provides training and certification for system operators.[®!

Montana Water Court

The Montana Water Court is one of the three main entities responsible for implementing
the Water Use Act in Montana. The Water Court, which was created in 1979, is a special
district court with the jurisdiction to determine the validity of existing water rights in the
State prior to July 1, 1973. As such, the Water Court facilitates the statewide adjudication
of over 219,000 existing water rights claims and decrees water rights on a basin-wide
basis, with the current estimated completion to be 2028. Additionally, the Water Court has
the authority to determine whether existing rights have been abandoned due to nonuse.
In addition to the adjudication of existing water claims, the Water Court also assists district
courts in local water disputes on questions about existing water rights.

The Water Court is led by a Chief Water Judge and an Associate Water Judge, who are
appointed by the Chief Justice of the Montana Supreme Court. In addition to the Chief
Water Judge and Associate Water Judge, water masters are appointed by the Chief
Water Judge to serve particular basins around the State. Water masters assist in making
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decisions on water rights claims and facilitate potential settlements of disputes in district
courts.? Current or retired district court judges may also be appointed by the Chief Water
Judge to serve as water judges within their districts, with the authority to preside over
water claims within their district’'s boundary. As stated above, DNRC’s Adjudication,
Enforcement, and Distribution Bureau assists the Water Court throughout the adjudication
process by providing information and technical support to both people filing water rights
claims and the water judges and also, by conducting field investigations of claims at the
request of water judges.?°l

Montana Fish, Wildlife, and Parks (FWP)

The Montana FWP was established in 1971 to consolidate various functions related to
the management and conservation of the state's fish, wildlife, and parks into a single
entity. The department plays a critical role in the State’s water management through
regulating activities that could impact aquatic systems, such as construction activities
near rivers and lakes. Regarding surface waters, the Montana FWP issues Stream
Protection Act (SPA) 124 Permits to ensure that projects adhere to environmental
standards and minimize negative effects on aquatic life. Additionally, the department is
involved in stream access management and has the authority to perform water rights calls
depending on instream flows. The Montana FWP engages in conservation initiatives to
maintain and restore aquatic habitats, including riparian and wetland restoration projects,
and conducts research and monitoring of surface water systems throughout the state.[®!

The Montana FWP is headed by a director, who is appointed by the Governor and
supported by the Deputy Director. The department has three divisions — Finance, Fish
and Wildlife, and Parks — and seven administrative regions throughout the State. Each
administrative region is led by a Regional Administrator, who reports to the Director.?!

Montana State Leqislature

The Environmental Quality Council (EQC) and Water Policy (WPIC) are two interim
committees that provide legislative supervision over water issues in Montana. The EQC
is an interbranch body with 12 appointed legislative members and 4 public members. Its
statutory duties are outlined in 75-10324, MCA. The EQC provides oversight for the
Department of Environmental Quality (DEQ), the Department of Fish, Wildlife, and Parks
(FWP), and the Department of Natural Resources and Conservation (DNRC). The WPIC
is a partisan committee of the Legislature that analyzes and advises the Legislature on
the adequacy of the state’s water policy and on important state, regional, national, and
international developments that affect the state’s resources. It has 10 legislative
members, and its statutory duties are in 85-2-105, MCA.

Montana Watershed Coordination Council (MWCC)

The MWCC formed in 1995 to unite and support Montana’s watershed communities. It
has helped unite over 60 watershed groups throughout Montana by creating a more
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efficient system of cooperation and coordination among natural resource governmental
agencies and organizations. In 2013, MWCC obtained its 501¢c3 status and finalized its
Articles of Incorporation and By-laws to officially become a staff-run organization. The
MWCC promotes a “Watershed Approach,” emphasizing community involvement, local
leadership, and consensus-building over litigation to achieve sustainable solutions.
MWCC cultivates broad-based support for community-driven approaches through three
primary efforts:

e Connecting Watershed Communities: MWCC organizes conferences,
workshops, tours, and events to connect Montana's watershed community
partners

e Supporting Local Conservation: MWCC supports local watershed conservation
organizations by promoting capacity-building and on-the-ground projects

e Inspiring Conservation Leadership: MWCC shares stories and recognizes
accomplishments within Montana’s watershed communities to inspire others and
bolter support for land water conservation efforts

LOCAL AND REGIONAL JURISDICTIONS OVERVIEW
District Courts

District courts are one of the three main entities responsible for implementing the Water
Use Act in Montana. The State has 22 judicial districts with 56 elected district court judges
with the jurisdiction to hear cases of localized water disputes between individual users. In
the case that more information on an existing right is needed, water masters from the
Water Court may assist the district court in its hearing. In the case of localized water-
related disputes, district courts may also appoint water commissioners to monitor water
use and distribute water to water rights holders within their district.[2¢!

In addition to hearing disputes between water users, each Montana district court
supervises water use within its jurisdiction. As such, district court judges can appoint
water commissioners to do on-site enforcement proceedings regarding the distribution of
water according to the terms of a decree in response to a petition of water rights holders
owning 15% of more of the water rights on a watercourse, an application by both the
DNRC and one or more water rights holders, or an application of the board(s) of one or
more irrigation districts.

In the case that DNRC denies an application for a new or changed water right, the
decision may be appealed for review by a district court.[?!

Conservation Districts

Montana’s 58 conservation districts were created in 1939 to provide communities with
local control of natural resource management programs and activities for the conservation
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of their soil, water, and other renewable natural resources per MCA 76-15-101 through
76-15-1014. Conservation district boundaries roughly align with those of Montana’s 56
counties, with the exception of two counties which each have two conservation districts
within the county. Regarding surface waters, conservation districts oversee the planning
and implementation of water supply planning, monitoring activities, and restoration
projects. Additionally, conservation districts are the entity in charge of reviewing and
issuing 310 Permits, which are required under the Montana Natural Streambed and Land
Preservation Act for any activity that may physically alter a perennially flowing stream.
Conservation districts are overseen by an elected board of supervisors, with the number
of elected supervisors varying depending on the conditions within the district. Districts’
boards of supervisors have the authority to levy taxes on local properties within their
district boundary. As such, conservation districts are typically funded through a
combination of property taxes and State grants through DNRC.["}[°]

Local Floodplain Administrators

Local floodplain administrators are responsible for adopting and enforcing floodplain
management regulations, including floodplain management ordinances, that comply with
State and federal requirements, as required by the NFIP. Local floodplain administrators
are responsible for enrolling in the NFIP and for reviewing and issuing floodplain
development permits for any construction activities within designated floodplains.
Additionally, they are responsible for enforcing floodplain regulations, managing flood-
prone areas, conducting inspections, and performing public outreach. Local floodplain
administrators coordinate with DNRC’s Floodplain Management Program to manage
flood risks within their jurisdictions, gain technical assistance, and acquire flood data.
Local floodplain administrators are funded through county budgets, which include funding
from various sources, such as property taxes, state funds, federal funds, fees and
licenses, and grants.['71118]

Local Watershed Conservation Organizations

Local watershed conservation organizations in Montana are dedicated to preserving and
enhancing water resources through community-driven efforts. They typically focus on
maintaining water quality, restoring habitats, and promoting sustainable land
management practices within specific watersheds. They are often supported by the
MWCC, which provides training, resources, and funding to enhance local capacities.
Montana’s local watershed groups work on a vast array of restoration projects, from
riparian habitat recovery and invasive species management to water quality monitoring
and community outreach and education efforts.

Drainage Districts

Per MCA 85-8-101 through 85-8-803, drainage districts are responsible for overseeing
the construction, repair, and maintenance of drainage systems within their district
boundaries and for adopting the regulations, policies, and procedures necessary to
ensure flood prevention and the conservation, development, utilization, and disposal of
water. Each drainage district is governed by a Board of Commissioners comprised of
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three commissioners, who are elected for three-year terms by landowners within the
district boundaries. Drainage districts have the authority to levy property taxes within their
boundaries to fund their operations, with additional support coming from state grants
provided by DNRC.F!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES

Key policies and regulations related to surface water management in Montana are
generally contained within the MCA or the ARM.PI7I Table 1 includes a brief description
of major policies and regulations governing each key practice areas, including their
effective dates.

Landowners in Montana may utilize a Joint Application Form for proposed work in the
state’s streams, wetlands, floodplains, and other bodies of water to apply for one or more
of the following local, state, or federal permits: 310 Permit, SPA 124 Permit, 318
Authorization and 401 Certification, Navigable Rivers Land Use License, Lease or
Easement, Section 404 Permit, Section 10 Permit, and Floodplain Permit. The Joint
Application Form simplifies the process by reducing the number of separate applications
required, thereby streamlining the permitting process. Applicants must submit the Joint
Application Form along with any associated fees to each relevant agency, as indicated
on the form. Permits applicable to key practice areas in the State’s surface water
management that are covered by the Joint Application Form are highlighted in Table 1.1

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the MCA or the ARM.I”}®l Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Montana

Practice Area | Policy / Date? Key Principles
Regulation
Ef2e907t|1ve. e Local city or county local floodplain administrators are responsible for
MCA 76-5-301 — Last developing and submitting floodplain management ordinances.
76-5-3020°1 Amended: | ® Both DNRC and communities have the authority to investigate
1995 noncompliance.
Effective: | « DNRC has the authority to create a program to designate floodplains and
1971 floodways for each watercourse and drainway in the State.
MCA 76-5-20101 Last ¢ DNRC has the authority to make studies to acquire flood data and can
Amended: enter into arrangements with State and federal agencies to acquire flood
2009 data.
Floodplain e Floodway uses are regulated to prevent any increase in flood levels.
Management ¢ Permits are required for any activity that may alter or disturb land in a
designated 100-year floodplain. These permits may be obtained through
Effective: submitting the Joint Application Form, Qiscussed above in Summa_rry of
1971 Key Policies, Regulations, And Operating Procedures, to the applicable
MCA 76-5-402 — Last local floodplain administrator.
76-5-403 Amended: | ® The following uses are prohibited within a designated floodway: buildings
2009 ' for living, assembly purposes, or permanent use by humans; structures

that will cause water to be diverted from the floodway, cause erosion,
obstruct the flow of water, or reduce the floodway’s carrying capacity; and
the construction or storage of an object subject to flotation during flood
periods.

2 Unless explicitly stated, dates listed in Table 1 are the effective date of the policy/regulation.
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Practice Area

Policy / Date?
Regulation

Key Principles

Levees

See note?

¢ Permits are not specifically required for the construction of levees.

e However, one or more of the permits below may be required for the
construction or modification of work within a waterway depending on the
location and specifications of the levee. Please note that federal permits,
such as the Section 10 Permit and 404 Permit, that may also be required
are not included in the list below, as they are not regulated by a Montana
state or local agency.!"®!

¢ A Joint Application Form can be used to apply for the following permits to
reduce the number of forms an applicant must complete:!"°!

310 Permit

¢ Required by the Montana Natural Streambed and Land Preservation
Act for any activity that physically alters the bed or banks of a
perennially flowing stream.

¢ |ssued by the applicable local Conservation District to any private,
nongovernmental individual or entity('®]

SPA 124 Permit

¢ Required by the Montana SPA for any project including the
construction or modification of facilities that may affect the natural
shape or form of any stream or its banks or tributaries.

¢ |ssued by the Montana FWP to any agency or subdivision of
governmentl'dl

City or County Floodplain Development Permit
e See “Floodplain Management” above

318 Authorization

¢ Required by the federal CWA for any activity that will cause
unavoidable short-term violations of water quality standards.

¢ |ssued by the DEQ Water Protection Bureau to any agency, person,
or entity, public or privatel'

3 Information on policies requiring permits for the construction of levees depends on the permit type and issuing regulatory agency. Specific policy
information, including relevant codes and effective and amended dates, can be found on the issuing agencies’ websites and in the MCA.
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Practice Area | Policy / Date? Key Principles
Regulation
Montana Land-Use License or Easement
e Required for any activity involving the construction, placement,
maintenance, or modification of a structure in, over, below, or above
a navigable river.
¢ |ssued by the DNRC Real Estate Management Bureau to any entity
involved in construction activities!'®!
ARM ¢ Permits must be obtained to discharge pollutants into waters of the state
17.30.1105! 2/14/2003 | for discharges associated with construction activity, industrial activity,
T mining and oil and gas activity, or from small MS4s.
¢ DEQ has the authority to require monitoring and reporting of storm water
ARM 17.30.1110, 2/14/2003 discharges depending on the frequency and type of discharge.
Stormwater 17.30.135118 ¢ Permittees must develop and implement a Storm Water Pollution
Management Prevention Plan (SWPPP) to receive a general permit.
General Permits e General permits authorize.certain discharges.of relajtively_upcontaminated
MTR100000 stormwater from construction (MTR100000); |nfjg§tr|al, mining, and oil and
MTROOOOOO’ 2/14/2003 | gas (MTR000000); and MS4 (MTR040000) activities.
MTR040000, e Dischargers from all areas of Montana, except tribal lands, can apply for

coverage under the general permits.
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Practice Area

Policy /
Regulation

Date?

Key Principles

¢ Drainage districts are authorized to construct, repair, and maintain
drainage systems within their district boundaries.

II\D/lralnage MCA 85-8-7015 1957 ¢ Drainage districts may formulate and adopt the necessary regulations,
anagement . .
policies, and procedures needed for flood prevention and the
conservation, development, utilization, and disposal of water.
e A construction permit is required from DNRC for the construction of any
dam with a storage capacity equal to or greater than 50 AF of water that is
Effective: located on non-federal property and is classified as high-hazard.
1985 " | « Dam classification is obtained through the submittal of an Application for
MCA 85-15-209 — Last Determination of Hazard Classification and inspection by a DNRC Dam
85-15-2101°! Amended: | Safety Program engineer. Dam classification is determined by the
1993 " | potential to cause loss of human life downstream in the event of a dam
breach.
e “Construction” refers to the construction of new dams, modifications to
existing dams, and the removal and/or decommissioning of existing dams.
Dam Effective:
Management 11/24/88 : . : —
ARM 36.14.3l"] Last ¢ Details the construction permit application process.
Amended:
9/21/12
¢ Dams exempt from obtaining a construction permit from DNRC include
Effective: dams _with a storage capacity less than 50 AF or dams with a stgrage
1975 capacity greater than 50 AF and meeting one of the following criteria: an
MCA 85-15-107, Last active mining permit from the Department of Environmental Quality,
MCA 85-15-305[4 Amended: | federally owned dams, dams licensed by the Federal Energy Regulatory
2003 " | Commission, non-federal dams on federal property with federal agency

oversight, dams with a Major Facilities siting Act Certificate, and dams
located on Superfund sites.
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Practice Area | Policy / Date? Key Principles
Regulation
Eff1e9c§|g/e. ¢ High hazard dam owners must develop an operation plan for DNRC
MCA 85-15-212 — Last approval. DNRC must issue a permit to operate the dam prior to
85-15-2130° Amended: operation, and inspections must be performed by a qualified engineer at a
1993 " | minimum of every five years.
Effective:
11/24/88 e Details the operation permit application process and provides specifics on
ARM 36.14 417 Last oo P P PP P P P
Amended: e engineer’s inspection.
9/21/12
Eff1e9c§|g/e. ¢ DNRC has the authority to respond to complaints about all dams (not just
MCA 85-15-214 — Last high-hazard dams). DNRC can order inspections or emergency repairs
85-15-2150° Amended: and can take any necessary actions to eliminate the hazard to safeguard
1993 " | life and property, including revoking permits.
Effective: | « DEQ is responsible for establishing the classification of all state waters in
1971 accordance with their present and future most beneficial uses.
MCA 75-5-30161 Last e DEQ is responsible for formulating and adopting both numeric and
Amended: | narrative water quality standards to protect the designated beneficial uses
2023 of state waters in accordance with Section 303(c) of the federal CWA.
Effective:
Surface Water | MCA 75-5-311 [ 1991 o A co_unty can establish_a Iocal_ v_v_ater quality district to undertake planning
Quality Last and |nform.at|on-gather|ng activities necessary to develop a proposed local
Amended: | water quality program
2021
Effective:
MCA 75-5-401 — 1971 e DEQ issues permits for wastewater and stormwater discharges to surface
75-5-411 O Last waters and maintains a publicly available online permit management and
Amended: | reporting system.
2021

environment
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Practice Area | Policy / Date? Key Principles
Regulation
MCA 75-5-701 — ¢ DEQ is the lead agency in chargq of Montana’s.Nonpoint Source
75770411 1997 Management Program and updating the Nonpoint Source Management
Plan every five years.
Effective:
MCA 85-2-212 - 1979 e The Water Court fa_cilitates the gdjudication of existing .w:.ater rights claims
85-2-2821] Last and has the authority to determine abandonment of existing rights due to
Amended: | nonuse.
2015
Effective: | e Permits are required to appropriate surface water for all beneficial uses,
MCA 85-2-301 - 1973 excgpt for small Iivegtock pits and reservoirs located on n_on-perepnial
85-2-3150] Last flowing streams, which have a separate stockwater permit exception.
Amended: | ¢« New water appropriation permits or changes to existing water rights are
2023 reviewed and approved by DNRC.
Effective:
Water Supply MCA 85-2-401! 1973 e Priority of water is given on a first in time, first in right basis in which water
and Diversion Last rights are allocated based on the chronological order of when they were
Rights Amended: | established.
2023
Efzegc;g/e. ¢ District courts have the jurisdiction to hear localized water disputes,
MCA 85-2-4061°! Last supervise the distributio.n.of water among all appropriato_rs, and hear
Amended: appeglg of DNRC"s decisions regarding new water permits and changes
1997 to existing water rights.
Efgegc;g/e. o Federal reserved and Indian reserved rights are water rights (also called
MCA 85-2-701 - Last Compacts) that were established when a tribe or federal agency was
85-2-708° Amended: granted land within the state. The State of Montana has 18 negotiated
2009 ' and federally approved Compacts.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

administrator.[18!

The Joint Application Form must be
submitted to the appropriate issuing
agencies, and the approximate review time
varies by agency and permit type. More
information regarding the permitting
processes can be found in the Joint
Application Form and on the issuing
agencies’ websites.["2116]

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Applicants must receive all required state Appeals can be submitted by landowners
and federal permits prior to submitting a affected by the decision, the permit
floodplain development permit application. applicant, or any other party aggrieved by
Floodplain development permits must be the decision of the permit application.
obtained from the local city or county Appeals must be received within 30 days
floodplain administrator, who can be found of receipt of the decision by the local
through contacting DNRC’s Water floodplain administrator. Appeals are
Resources Division. Floodplain heard by the DNRC Appeals Board, who
development permits can be obtained can uphold or reject the floodplain
E] : City or County | through submitting the Joint Application administrator’s decision.!'”]
oodplain . : .
Floodplain Form to their local floodplain
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Levees

See Table 1 for
Permitting
Entities

As noted in Table 1, there does not appear
to be a specific permit required for the
construction or modification of a levee in
Montana. However, depending on the
conditions and location of the levee project,
one or more permits may be required. A
Joint Application Form can be used to apply
for most applicable state and local permits,
as well as Section 404 and Section 10
federal permits.['6]

The Joint Application Form must be
submitted to the appropriate issuing
agencies, and the approximate review time
varies by agency and permit type. More
information regarding the permitting
processes can be found in the Joint
Application Form and on the issuing
agencies’ websites.['516]

Appeal processes for applicable permits
for the construction or modification of
levees differ by issuing agency and permit
type. More information regarding specific
appeal processes can be found in the
MCA or on the issuing agencies’ websites.

Stormwater

DEQ Water
Quality Division

The state has three general MPDES
stormwater permits: Construction, Industrial
(including mining and oil and gas activities),
and MS4s (see Table 1). Any activities
outside of tribal lands that may cause
pollution from stormwater runoff must apply
for coverage under these permits with
MPDES. Activities within tribal lands that
may cause pollution from stormwater runoff
must apply to the USEPA for coverage
under a NPDES permit.

Any person who has received notice of the
final determination may request through
written request a hearing before the Board
of Environmental Review within 30 days of
receipt of DEQ’s determination. The
hearing must be held within 90 days of
receipt of written request. Within 120 days
of the hearing, the Board of Environmental
Review shall affirm, modify, or reverse
DEQ’s decision (MCA 75-5-403[)).
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A review of drainage districts currently The MCA gives drainage districts the
operating within Montana revealed no clear | authority to adopt regulations, policies, and
permitting requirements specific to drainage | procedures necessary to manage drainage
activities; however, activities that affect systems within their district. As such,
Drainage Drainage wetlands may require submission of a joint | disputes and appeals processes of
Districts permit application.l?”l Decisions by drainage | drainage districts are likely set by each
districts regarding things like construction individual districts and vary between
activities, levies and taxes, and inspections | districts (MCA 85-8-701[)).
are made collectively by the three-person
Board of Commissioners.®!
Prior to applying for a dam construction Any person aggrieved by an action or
permit, a Downstream Hazard Classification | decision of DNRC can request a hearing.
must be performed by a DNRC engineer. Once a hearing has been held or if the
After an application to construct a dam is hearing request is denied, the person
submitted, the DNRC Dam Safety Program | aggrieved can appeal the decision to the
Dams DNRC will review the submitted materials and district court (MCA 2-4-601 et seq.[).

issue or deny a permit within 60 days of
receipt of the application.['4]

After completion of construction, DNRC will
approve or deny the dam’s operation plan
and may issue an operation permit.['4l

Complaints regarding dam safety may be
filed by submitting a written and signed
complaint to DNRC (MCA 85-15-215[9),
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
DNRC is the entity responsible for issuing In the case that DNRC states in its draft
water permits for new appropriations and preliminary determination that it plans to
approving changes to existing rights, while deny a permit or approve the permit with
the Water Court is responsible for modifications, the applicant may request a
adjudicating existing water right claims. hearing prior to the final decision.
The permitting process for new In the case that DNRC denies a permit
appropriations has been updated as of 2024 | application, the applicant may appeal to
through HB 114. The updated process the applicable district court. During the
includes an optional meeting and analyses hearing, a districts court may call upon the
DNRC, by DNRC prior to submitting a permit local water master for technical assistance
Water Rights | Water Court, application, followed by a public comment in decision making. District court decisions

District Courts

period on the draft preliminary determination
by DNRC and a notice of opportunity to
object. In the case that no objection valid is
heard, DNRC issues the permit; otherwise,
a hearing begins.[13112%]

can be appealed to the Montana Supreme
Court.[26]

Appeals of Water Court decisions must be
made within 180 days of the decree and
are heard in the Montana Supreme
Court.[d
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North Dakota Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of North Dakota Surface Water Management Regulatory
Structures for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

North Dakota Department of Water Resources
(NDDWR) — Water Appropriation, Dam Permitting and
Management, Floodplain Permitting and Management,
Drainage Permitting and Management, Water Project
Funding and Development’.

North Dakota Department of Environmental Quality
(NDDEQ), Division of Water Quality — Stormwater
Management, Watershed Management and Surface Water
Quality Monitoring, Spill Investigation, Development of
Water Quality Standards, Groundwater Protection
NDDEQ, Division of Municipal Facilities — Administration
of Funding Through the Clean and Drinking Water State
Revolving Funds (CWSRF and DWSREF, respectively),
Water Quality Monitoring and Enforcement for Public
Water Systems

Local and regional
jurisdictions for
surface water
management
practices and
authorities

“Water Resource Districts” (WRDs) and “Joint Water
Resource Boards” (Joint Boards) — Water management
at the county and sub-county level; Joint Boards created
for inter-watershed planning by and between WRDs.

o Count: 58 WRDs; 8 Joint Boards

Overview of Key Practices

Key authorities regarding North Dakota water resources management are contained
in North Dakota Century Code (NDCC) Title 61 et seq!'?, and the North Dakota
Administrative Code (NDAC) Title 89 et seq!"%.

" NDDWR partners with local project sponsors to fund flood control, water supply, irrigation, and other
general water management projects.
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Flood and Floodplain
Permitting and
Management

Local communities (i.e., jurisdictions with zoning authority),
are responsible for developing floodplain management
ordinances and managing permitting for floodplain
development. NDDWR provides state oversight of local
floodplain management, with responsibilities including
guidance, technical assistance, and enforcement of floodplain
regulations. The regulatory framework and minimum
requirements for the state’s floodplain management program
follow those of the National Flood Insurance Program (NFIP).

Levee Permitting and

NDDWR issues construction permits for levees capable of
obstructing greater than 50 acre-feet (AF) of water. WRDs

Management provide review of permit applications and have the authority to
investigate and remove unauthorized levees.
The NDDEQ Division of Water Quality regulates and permits
pollution from stormwater runoff from large municipalities and
Stormwater urbanized areas, industrial facilities, and most construction
Permitting projects. State oversight is required by the state’s participation

in the National Pollutant Discharge Elimination System
(NPDES).

Drainage Permitting
and Management

NDDWR and WRDs are responsible for regulating drainage. A
permit issued by the NDDWR is required for any surface
drainage to a watershed area greater than 80 acres. Permit
applications are forwarded to the applicable WRD, which has
the authority to approve or deny the application; however, final
decisions regarding drainage permits are made by NDDWR.

Dam Permitting and
Management

NDDWR is the primary agency overseeing Dam Permitting
and Management in North Dakota. NDDWR issues
construction permits for dams, conduct inspections, and may
order the removal or modification of unsafe dams. WRDs
provide review of permit applications and have the authority to
investigate and remove unsafe dams. NDDWR updated the
Dam Safety Regulations in January 2024 to reflect state-of-
the-practice requirements to minimize loss of human life.

Surface Water
Quality Monitoring
and Management

The NDDEQ Division of Water Quality oversees surface water
quality throughout the state and develops the state’s surface
water quality standards, which follow the minimum
requirements of the Clean Water Act. NDDEQ enforces
surface water quality standards through permitting point
source discharges and implementing nonpoint source
pollution control programs. NDDEQ additionally monitors and
compiles local surface water quality data to perform statewide
assessment of surface water quality conditions.
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Water Supply and fish, wildlife, and other recreational uses (unless the
Diversion Rights aforementioned are greater than 12.5 AF per year) apply for a

NDDWR is responsible for the management of the use of
state waters. All water uses except for domestic, livestock,

water permit before putting water to beneficial use. NDDWR is
the sole entity in charge of reviewing water permits.

Maps illustrating North Dakota’s Hydrologic Unit Code 12-digit watershed classifications
(HUC12), as defined by the US Geological Survey (USGS), and relevant surface water
management authorities for the key practices are shown in Figures ND-1 through ND-3.

NORTH DAKOTA STATE AGENCY(IES) OVERVIEW

North Dakota Department of Water Resources (NDDWR)

The NDDWR fosters and promotes water resources development of the state. NDDWR
is comprised of six divisions based on the different authorities and responsibilities
described below.BM'! |n addition, the Director of DWR serves as the Secretary to the ND
State Water Commission (SWC) which reviews and considers cost-share requests from
project sponsors seeking financial assistance from the Department of Water Resources.

Administration: The Administration division provides overall direction of agency
powers and duties as defined by State water laws. Activities performed under this
division include general operations, accounting, human resources, records
management, contract coordination, and fiscal control.

Atmospheric Resources: The Atmospheric Resources division consists of the
Atmospheric Resource Board (ARB). Among other functions, the ARB oversees
the monitoring and collection of precipitation and climate data, conducts research,
and performs education and outreach related to weather and climate systems.

Planning and Education: The Planning and Education division produces data
and information related to water resources, such as Geographic Information
Systems (GIS) data, policies, and planning reports.

Regulatory: The Regulatory Division is responsible for regulating and permitting
the construction of dams, dikes, and other water control devices. Additional
responsibilities include administration of the Floodplain Management Program,
sovereign lands management, drainage permitting, and dam safety.

o The Regulatory Division Engineering and Permitting Section is divided into

three project areas that are based on basin boundaries.['?]

Water Appropriation: The Water Appropriation division is responsible for the
administration and enforcement of water permits.
Water Development: The Water Development division implements a cost-share
assistance program, which allows NDDWR to partner with local project sponsors

to fund water management projects. NDDWR also administers the federal
Municipal, Rural, and Industrial (MR&l) Water Supply Program.

ekl environment
Page 3 of 11 & water



North Dakota Department of Environmental Quality (NDDEQ)

The NDDEQ was created to conserve and protect the quality of the State’s air, land and
water resources. NDDEQ is comprised of six divisions based on the different authorities
and responsibilities, two of which are related to water management and described
below!l,

e Division of Water Quality: The primary functions of this division are to enforce
state and federal environmental laws through permitting, inspection, sampling,
analytical services, and monitoring®?. The Division of Water Quality oversees five
programs: Groundwater Protection, North Dakota Pollution Discharge Elimination
System (NDPDES) Programs, Watershed Management, Spill Investigation, and
Special Projects. The NDPDES Program ensures State compliance with the
federal Clean Water Act, including administration of regulations related to
municipal/industrial wastewater and stormwater management. The Watershed
Management Program is responsible for monitoring and assessing surface water
quality across the state in coordination with local and federal partners, The Special
Projects division is responsible for developing state water quality standards.

e Division of Municipal Facilities: The primary functions of this division are to
monitor drinking water, approve water and wastewater plans and specifications,
certify water system operators, conduct inspections, and provide financial
assistance for water suppliers through the Clean and Drinking Water State
Revolving Funds (CWSRF and DWSREF, respectively).

The NDDEQ additionally regulates air quality and waste management and provides
analytical laboratory services.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Water Resource Districts (WRDs) and Joint Boards

North Dakota contains 58 WRDs that are responsible for water management at the local
county or sub-county level (Figure ND-2)l. WRDs are typically comprised of three or
more board members, and their jurisdictions typically follow county boundaries, with the
exception of Bottineau and Cass Counties, which contain WRDs established along
watershed boundaries. WRDs have various responsibilities related to drainage,
watershed planning, and project development!'®. Within district boundaries, key
responsibilities and authorities of WRDs include:

e Coordination with NDDWR to review permits for dikes, dams, and other water
control devices.

e Controlling water levels and flows for water conservation and flood projects within
the district.

e Development of rules and regulations concerning the management, control,
regulation, and conservation of water and preventing the pollution or misuse of
water resources.

e Investigate and enforce regulations for illegal / unpermitted drainage and

construction.
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e Local data collection and monitoring and data-sharing with state agencies.
e Assess fees for water management project financing.

WRDs may utilize the following funding mechanisms to cover the costs of operations and
projects: Property taxes, special assessments, federal and state funding, and revenue
bonds.

Per NDDC 61-16.1 two or more WRDs may form Joint Boards to: (1) manage water
across district boundaries; eight Joint Boards have been formed for this purpose, or (2)
undertake a joint project.

Rural Regional Water Systems

The State has three Rural Regional Water Systems that are managed by its own Board
or Authority comprised of local entities/®l. The primary purpose of the Rural Regional
Water Systems are to provide local surface water supplies to rural communities that would
otherwise largely be dependent on groundwater. The three Regional Water System
service areas are shown in Figure ND-3 and include the Northwest Area Water Supply,
the Southwest Water Pipeline Project, and the Western Area Water Supply. Each of these
systems are managed by their own boards or authorities comprised of local agencies
served by the systems. Generally, these systems interact with state agencies for the
purposes of funding, regulatory approvals, and long-term planning.

Operations of these systems are typically funded through the following mechanisms:
federal and state funding, user fees, and special assessments.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in North Dakota are
generally contained within the NDCC or the NDAC. Table 1 includes a brief description
of major policies and regulations governing each key practice areas, including their
effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the NDCC or the NDAC. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in North Dakota

Practice Policy / Date Key Principles
Area Regulation
e Communities are responsible for developing and submitting floodplain
management ordinances.
Floodplain NDCC 61- Unk. o ][\IDDWR is responsible for ggordinating floodplain management among
ederal, state, and local entities.
Management 16.2013] (Note 1) : .
¢ Floodway uses are regulated to prevent any increase in flood levels.
e Both NDDWR and communities have the authority to investigate
noncompliance.
¢ A permit is required from NDDWR for the construction of a levee capable
Levees NDCC 61-16.1- Unk. of obstructing 50 AF of water or more.
38013l (Note 1) | « WRDs are provided the opportunity to review applications and propose
modifications or conditions.
NDAC 33.1-16- ¢ Permits must be obtained to discharge pollutants into waters of the state.
01[15'] 1/1/2019 | e Permitting, monitoring, and reporting to both state and federal entities is
required per the state’s participation in the NPDES.
Stormwater General Permits e General permits authorize certain discharges of relatively uncontaminated
Management NDRO05-0000, stormwater from construction, industrial, and Mining, Extraction & Paving
NDR11-0000, 1/2020 Material activities and public storm sewer systems.
NDR32-0000, e Dischargers from all areas of North Dakota, except tribal lands, can apply
andof\(l)goRM- for coverage under the general permits.
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Practice Policy / Date Key Principles
Area Regulation
e Permits are required for drainage to a pond, slough, lake, or sheetwater
Unk. with a watershed of 80 acres or more. Drainage cannot adversely affect
NDCC 61-32(13] (Note 1) downstream land unless flowage easements are obtained.

_ e Permits are required for subsurface management systems affecting 80
Drainage acres or more. WRDs must be notified for smaller systems.
Management Effective: | ¢ NDDWR assesses whether drainage is of statewide or interdistrict

NDAC 89-02-01 12/1/1979 | significance, meaning it affects state property, wildlife values, or other
[16] Last districts, and is in charge of final approvals for drainage of statewide or
Amended: interdistrict significance.
1/1/2023 | e All applications can be approved or denied by the local WRD.
¢ A permit is required from NDDWR for the construction of a low-hazard
NDCC 61-16.1- Unk. dam or other device capable of retaining, obstructing, or diverting more
38113l (Note 1) than 50 AF of water or a medium-hazard or high-hazard dam capable of
retaining, obstructing, or diverting more than 25 AF of water.
Effective: | ¢ Construction activities that involve the impoundment, protection, or
11/1/1989 | diversion of water require a permit.
Dam NDAC 89-081¢l Last » Emergency situations may require expedited permits.
Management Amended:
7/1/2024
¢ Aligns dam safety practices with federal recommendations and current
Dam Safety | ;100004 | state of the dam safety practice.
Standards!” e Dam hazard classification is determined by potential to cause loss of
human life downstream in the event of a dam breach.
o Classifies state waters based on their ability to support beneficial uses
Surface NDAC 33.1-16- 1/1/2019 | ® Establishes surface water quality standards to ensure water quality meets
Water Quality 02.10191

protects public health and meets state and federal requirements for
beneficial uses
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Practice Policy / Date Key Principles
Area Regulation

e Permits are required to appropriate greater than 12.5 AF of water, except
for domestic use, livestock, fish, wildlife, or recreation.
e The quantity of water appropriated cannot exceed the beneficial use,

Water Supol NDCC 61-04["3] (Nlé?g'” except municipal permits, which can account for future use.
anad %riv;rzin)r: e Priority of water is given in the following order: domestic, municipal,
Rights livestock, irrigation, industrial, and fish / wildlife/ recreational.

e Changes to the purpose of water can only be for a higher priority use.

e Storage for flood control does not create a water right.
NDAC 89-03['¢! | 4/1/1989 |e Water may be stored once per year, and reservoir inflows must be

allowed to pass through.
(1) Effective dates of NDCC sections are not explicitly included in legislation and may require consulting official legislative records or historical
archives for accurate information.

eki sz




Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

administrator, who is responsible for notifying
the State Engineer.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Local A floodplain development permit must be | N/A (Note 1)

Floodplain , obtained from the local floodplain
Floodplain

Levees

NDDWR

After an application to construct a levee is
submitted, NDDWR will conduct an initial
review and forward the application with any
conditions to the applicable WRD. The WRD
may propose additional modifications or
conditions. NDDWR will then make a final
decision on the application.

Any person aggrieved by an action or
decision of NDDWR can request a
hearing. Once a hearing has been held or
if the hearing request is denied, the person
aggrieved can appeal the decision to the
district court (NDCC 61-03-22['3l; NDCC

28-32-42114),

Complaints for unauthorized levees may
be filed with the applicable WRD.
Decisions made by the WRD may be
appealed to NDDWR (NDCC 61-16.1-

53.1013]),

Stormwater

NDDEQ,
Division of
Water Quality

The state has four general NDPDES permits:
Construction, Industrial, Mining, and MS4s
(see Table 1). Any activities that may cause
pollution from stormwater runoff must apply
for coverage under these permits with
NDDEQ.

Any person who has received notice of the
final determination may request a hearing
from the NDEEQ and appeal the decision
to district court (NDAC 33-16-01-28["3I;

NDCC 61-28-070'3)
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
NDDWR will first determine whether the | Landowners can file complaints about
application is considered “drainage of | unauthorized drains. The WRD
statewide or interdistrict significance”. The | investigates and may order the closure. If
applicable WRD will approve or deny the | closure is ordered, the WRD must hold a
permit application. If approved by the WRD, | hearing. Decisions can be appealed to
Drainage NDDWR applications for drainage of statewide or | NDDWR. NDDWR can either return
interdistrict significance are forwarded to | enforcement to the WRD, make a final
NDDWR for final review and approval. decision, or forward the appeal to the State
Attorney. After a hearing, NDDWR’s
decision can be appealed to the district
court. (NDCC 61-32-07["3; NDCC 61-32-
08[13])
After an application to construct a dam is Any person aggrieved by an action or
submitted, the NDDWR Dam Safety decision of NDDWR can request a
Program will conduct an initial review and hearing. Once a hearing has been held or
forward the application with any conditions if the hearing request is denied, the person
Dams to the applicable WRD. The WRD may aggrieved can appeal the decision to the
NDDWR propose additional modifications or district court. (NDCC 61-03-22['3l; NDCC
conditions. NDDWR will then make a final 28-32-420141)
decision on the application. Complaints for unauthorized dams may be
filed with the applicable WRD. Decisions
made by the WRD may be appealed to
NDDWR (NDCC 61-16.1-53.1013]),
NDDWR is the sole entity that issues water | Any person aggrieved by an action or
permits. The permitting process requires the | decision of NDDWR can request a
notification of relevant parties in the vicinity | hearing. Once a hearing has been held or
Water Rights | NDDWR of the proposed diversion and a 30-day if the hearing request is denied, the person

public comment period.

aggrieved can appeal the decision to the
district court (NDCC 61-04-05["3; NDCC
28-32-420"4),

[1] Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available and may vary by
local Floodplain Administrator.

Page 10 of 11

ek sz




CITATIONS

[1]

(2]
[3]
[4]
[5]
[6]

[7]
[8]
[9]

[10]

[11]
[12]
[13]
[14]

[15]

[16]
[17]
[18]

[19]

[20]

North Dakota Department of Environmental Health. (2022, December 19). NDPDES Storm Water
Permitting Policy Designation Criteria for Small MS4s.

https://deq.nd.gov/publications/wg/2 NDPDES/Stormwater/MS4/NDRO4-

MS4 Designation_Criteria.pdf

North Dakota Department of Environmental Quality (NDDEQ). (2021, October). Division of Water
Quality Fact Sheet. https://deqg.nd.gov/publications/DeptFactSheets/WaterQuality media.pdf?v=2
North Dakota Department of Environmental Quality (NDDEQ). (n.d.). Department of Environmental
Quality Webpage. https://deq.nd.gov/

North Dakota Department of Water Resources (NDDWR). (2024a). ND Department of Water
Resources Map Service. https://mapservice.dwr.nd.gov/

North Dakota Department of Water Resources (NDDWR). (2024b). North Dakota Department of
Water Resources Webpage. https://www.swc.nd.gov/

North Dakota Department of Water Resources (NDDWR). (2024c, January). Instructions for
Completing an Application for a Conditional Water Permit.
https://www.dwr.nd.gov/pdfs/conditional_water permit_instructions.pdf

North Dakota Department of Water Resources (NDDWR). (2024d, January 10). North Dakota Dam
Safety Standards. https://www.dwr.nd.gov/pdfs/reg 05 2024 nd_dam_safety standards_policy.pdf

North Dakota Department of Water Resources (NDDWR). (2023, February). North Dakota Regional
Water Supply Projects. https://www.swc.nd.gov/pdfs/regional water system.pdf

North Dakota Department of Water Resources (NDDWR). (2021, May). Water Resource Districts
Map. https://www.swc.nd.gov/graphic files/wrd _map.png

North Dakota Department of Water Resources (NDDWR). (2020, October 27). Construction Permit
Water Management Policy.

https://www.dwr.nd.gov/pdfs/reg_2020 1 construction _permit water management_ policy.pdf
North Dakota Department of Water Resources (NDDWR). (n.d.-a). About DWR Fact Sheet.
https://www.swc.nd.gov/pdfs/dwr _what we do.pdf

North Dakota Department of Water Resources (NDDWR). (n.d.-b). Regulatory Engineer Project
Areas. https://www.swc.nd.gov/pdfs/requlatory engineer project areas.pdf

North Dakota Legislative Branch. (n.d.-b). North Dakota Century Code, Title 61 — Waters.
https://ndlegis.gov/general-information/north-dakota-century-code/index.html

North Dakota Legislative Branch. (n.d.-a). North Dakota Century Code, Chapter 28-32 —
Administrative Agencies Practice Act. https://ndlegis.gov/cencode/t28c32.pdf

North Dakota Legislative Branch (n.d.-c). North Dakota Administrative Code Article 33.1-16 —
Control, Prevention, and Abatement of Pollution of Surface Water. https://ndlegis.gov/agency-
rules/north-dakota-administrative-code/index.html

North Dakota Legislative Branch (n.d.-d). North Dakota Administrative Code Title 89 — Water
Commission. https://ndlegis.gov/agency-rules/north-dakota-administrative-code/index.html
North Dakota Rural Water Systems Association. (n.d.-a). Community Water Systems.
https://www.ndrw.org/membership/public-community-water-systems/

North Dakota Rural Water Systems Association. (n.d.-b). Rural/Regional Water Systems.
https://www.ndrw.org/membership/public-community-water-systems/

North Dakota Water Resource Districts Association. (2021, September 1). Handbook for Water
Managers. https://ndwater.b-cdn.net/wp-content/uploads/2022/02/2021-ND-Water-Managers-
Handbook.pdf

North Dakota State Water Commission (SWC). (2019). Quick Guide for Floodplain Management in
North Dakota. https://www.swc.nd.gov/pdfs/floodplain _quick guide.pdf

ekl environment
Page 11 of 11 & water


https://deq.nd.gov/publications/wq/2_NDPDES/Stormwater/MS4/NDR04-MS4_Designation_Criteria.pdf
https://deq.nd.gov/publications/wq/2_NDPDES/Stormwater/MS4/NDR04-MS4_Designation_Criteria.pdf
https://deq.nd.gov/publications/DeptFactSheets/WaterQuality_media.pdf?v=2
https://deq.nd.gov/
https://mapservice.dwr.nd.gov/
https://www.swc.nd.gov/
https://www.dwr.nd.gov/pdfs/conditional_water_permit_instructions.pdf
https://www.dwr.nd.gov/pdfs/reg_05_2024_nd_dam_safety_standards_policy.pdf
https://www.swc.nd.gov/pdfs/regional_water_system.pdf
https://www.swc.nd.gov/graphic_files/wrd_map.png
https://www.dwr.nd.gov/pdfs/reg_2020_1_construction_permit_water_management_policy.pdf
https://www.swc.nd.gov/pdfs/dwr_what_we_do.pdf
https://www.swc.nd.gov/pdfs/regulatory_engineer_project_areas.pdf
https://ndlegis.gov/general-information/north-dakota-century-code/index.html
https://ndlegis.gov/cencode/t28c32.pdf
https://ndlegis.gov/agency-rules/north-dakota-administrative-code/index.html
https://ndlegis.gov/agency-rules/north-dakota-administrative-code/index.html
https://ndlegis.gov/agency-rules/north-dakota-administrative-code/index.html
https://www.ndrw.org/membership/public-community-water-systems/
https://www.ndrw.org/membership/public-community-water-systems/
https://ndwater.b-cdn.net/wp-content/uploads/2022/02/2021-ND-Water-Managers-Handbook.pdf
https://ndwater.b-cdn.net/wp-content/uploads/2022/02/2021-ND-Water-Managers-Handbook.pdf
https://www.swc.nd.gov/pdfs/floodplain_quick_guide.pdf

Nebraska Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Nebraska Surface Water Management Regulatory Structures
for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Nebraska Department of Natural Resources
(NeDNR) — Surface Water, Groundwater, Floodplain
Management, Dam Safety, Natural Resources
Planning, Water Planning and Integrated Management,
Storage of Natural Resources and Related Data,
Administration of State Funds

Nebraska Department of Environment and Energy
(NDEE) — Stormwater Management, National Pollutant
Discharge Elimination System (NPDES), Surface and
Groundwater Quality Monitoring, Air Quality, Waste
Management, Remediation, Energy

Natural Resources Commission — Facilitate Natural
Resource-Related Projects and Planning

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Natural Resources Districts (NRD) — Count 23
Watershed-level project and planning units tasked with:
o Erosion Prevention and Control
o Prevention of Damages from Flood Water and
Sediment
Flood Prevention and Control
Soil Conservation
Water Supply for Beneficial Uses
Development, Management, Utilization, and
Conservation of Groundwater and Surface
Water
o Pollution Control
Solid Waste Disposal and Drainage
o Drainage Improvement and Channel
Rectification

o O O O

(@]
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o Development and Management of Fish and
Wildlife Habitat

o Development and Management of Recreational
and Park Facilities

o Forestry and Range Management

Overview of Key Practices

Key authorities regarding Nebraska water resources management are contained in
Nebraska Revised Statutes (NRS) chapters 31, 46, and 61, and the Nebraska

Administrative Code.

Flood and Floodplain
Permitting and
Management

Local governments adopt floodplain management regulations
and issue construction permits. Local flood management
regulations must comply with the minimum standards set by
NeDNR.

Levee Permitting and

Local governments may permit the construction of levees,
provided that the levees comply with NeDNR’s minimum

Management standards for floodplain management pertaining to
obstructions in floodplains.
NDEE regulates and permits pollution from stormwater runoff
from urban areas, industrial facilities, construction sites, and
Stormwater . o ) )
Permitting livestock waste. State oversight is required by the state’s

participation in the National Pollutant Discharge Elimination
System (NPDES).

Drainage Permitting
and Management

County boards develop drainage improvement plans,
construct and maintain drains, collect fees from benefiting
parties, and award damages to parties who may be injured by
drainage activities.

Dam Permitting and

NeDNR issues permits for construction, modification, and
removal of dams, conducts inspections and may order

Management modification or removal of unsafe dams. NeDNR also issues
permits to impound water.
NDEE sets water quality standards for surface water,
Surface Water conducts monitoring, identifies impaired waters, issues

Quality Monitoring
and Management

permits for point source discharges under NPDES, and
administers the state’s Nonpoint Source Pollution
Management Program and Source Water Protection Program.

Water Supply and
Diversion Rights

NeDNR is responsible for water rights and supplies. NeDNR
issues permits for surface water appropriation, allocates water
during shortages, and determines when surface water
features are fully appropriated or overappropriated. NeDNR
and NRDs collaborate to develop integrated management
plans that may place limits on water appropriations. NeDNR
operates a streamgaging program to measure the waters of
the State.
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NEBRASKA STATE AGENCY(IES) OVERVIEW
Nebraska Department of Natural Resources (NeDNR)

NeDNR is the regulatory and administrative authority responsible for quantities of
surface, minimum standards for floodplain management, dam safety, water and natural
resources planning, and natural resources data. The state is divided into two
geographic divisions. NeDNR has six thematic divisions listed below:

Dam Safety: The Dam Safety Division regulates the construction, operation, and
maintenance of dams. This includes maintaining an inventory of all dams in
Nebraska, reviewing plans for the construction or modification of dams,
performing inspections, providing training, and assisting with dam-related
emergency preparation and response.

Floodplain Management: The Floodplain Management Division develops
minimum standards for floodplain management, produces flood risk maps,
coordinates with the National Flood Insurance Program (NFIP), administers the
Federal Emergency Management Agency (FEMA)'s Flood Mitigation Assistance
grant, develops the statewide Flood Mitigation Plan, and offers technical
assistance to local communities.

Groundwater: The Groundwater Division is responsible for well registration,
issues groundwater permits to public water suppliers, and reviews applications
for industrial groundwater transfers.

Surface Water: The Surface Water Division grants permits for surface water
appropriation.

Water Planning: The Water Planning Division coordinates with NRDs to develop
single-district and basin-wide integrated management plans, administers
interstate agreements, conducts outreach and education, performs technical
analysis to support decision making, and determines when a basin is fully or over
appropriated.

Water Administration: The Water Administration Division measures streamflow
and rainfall, allocates water during shortages, and cancels or adjudicates unused
water rights.

Nebraska Department of Environment and Enerqy (NDEE)

NDEE was formed by the merger of the Nebraska Department of Environmental Quality
and the Nebraska Energy Office in 2019 and has the mission of protecting and
improving human health, the environment, and energy resources. NDEE sets the state’s
regulatory standards for water quality and designates beneficial uses of water bodies.
NDEE has five divisions listed below:

Inspection and Compliance: The Inspection and Compliance Division ensures
compliance with waste management, air quality, NPDES, and livestock
regulations.

Planning and Aid: The Planning and Aid Division is responsible for water
planning, administering grants and relevant items under the state revolving fund,
and the State Energy Program and Dollar Energy Saving Loan Program.
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e Permitting and Engineering: The Permitting and Engineering Division issues
permits for solid waste, wastewater, air quality, construction and operations, and
NPDES.

e Drinking Water and Groundwater: The Drinking Water and Groundwater
Division is responsible for oversight of drinking water utilities, monitoring surface
and groundwater quality, wellhead protection, and Underground Injection Control.

¢ Monitoring and Remediation: The Monitoring and Remediation Division is
responsible for environmental monitoring, petroleum remediation, and
administration of the Superfund and Resource Conservation and Recovery Act
programs.

Natural Resources Commission

The Nebraska Natural Resources Commission advises the Department of Natural
Resources as requested by the director and any other functions specifically conferred
on the commission by law. The commission has no jurisdiction over matters pertaining
to water rights.[?”] The Natural Resources Commission administers state grants to
provide financial assistance for natural resource-related projects and planning. In the
event of a dispute between one or more NRD and NeDNR regarding integrated
management plans, an Interrelated Water Review Board (IWRB) will be convened to
arbitrate the dispute, and the Natural Resources Commission will nominate members to
serve on the Board. As of 2015, no IWRB had ever been convened. 18l

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW
Natural Resources Districts (NRD)

Natural Resources Districts were established in 1972 to serve as a more coordinated
replacement for several types of special-purpose districts.[?®! Nebraska contains 23
NRDs with boundaries approximately based on major river basins (HUC-6) modified to
follow the nearest county lines. The NRDs are autonomous local government entities
with elected boards of directors. NRDs are responsible for development and
implementation of integrated management plans for water resources within their
jurisdictions, in coordination with NeDNR. NRDs collaborate to develop basin-wide
plans for fully appropriated or overappropriated surface water features that span three
or more districts. NRDs are responsible for establishing rules related to well pumping
and are responsible for well permitting in some locations. NRDs also conduct projects to
protect and manage natural resources that align with their 12 areas of responsibility,
listed above in the summary table. NRDs are funded by levying property taxes and may
receive additional funds from the Natural Resources Commission.HI°l

Drainage Districts

Public corporations formed by a collection of landowners with authority to drain lands, to
construct and maintain drainage works, and levy taxes. 1 Formation of new drainage
districts has been prohibited since 1972, due to legislation intended to reduce the
number of special-purpose districts in the state and encourage consolidation; however,
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existing drainage districts were allowed to continue operation.’??! In the event that a
drainage district is dissolved, authority over drainage reverts to the county in which it
was located.®! Representatives from NeDNR were not aware of any currently active
drainage districts.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Nebraska are
generally contained within Nebraska Revised Statutes chapters 31, 46, 61, and 81 and in
the Nebraska Administrative Code. Table 1 includes a brief description of major policies
and regulations governing each key practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the Nebraska Revised Statutes chapters 31, 46, 61, and 81 and in the Nebraska
Administrative Code. Table 2 outlines the permitting entities and processes for appeals
or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Nebraska

Practice Policy / Date Key Principles
Area Regulation
¢ NeDNR is the official state agency for floodplain management and
establishes minimum standards for local flood plain management
i 7
NRS 31-1001t0 | 19g3 | reguaton® - |
. 31-102316) (Note 1) e The primary consideration is danger to life and property.
Floodplain ¢ Local governments adopt and enforce flood plain management
Management regulations and are encouraged to participate in the National Flood
Insurance Program (NFIP).
El e Developed by NeDNR under NRS 61-225 through 61-229.
ood Hazard 2022 | . :
Mitigation Plant® e Intended to reduce long term flpqd risk to human life anq property and to
enhance the natural and beneficial functions of floodplains.
NAC Title 455 e Levees are subject to NeDNR’s minimum standards for floodplain
Chapter 1: management that relate to obstructions along waterways.
Minimum  Regulated by local governments.
Levees Standards for 2008
Floodplain
Management
Programsl”]
NAC Title 119 e Adopts the requirements of 40 Code Federal Regulations part 122.26.[']
Chapter 3 — e Requires an NPDES permit for stormwater discharge.
Stormwater NPDE.S
Management Regylatlons 2023
Applicable to
Storm Water
Discharges!®
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Practice Policy / Date Key Principles
Area Regulation
e County Boards may construct drains and manage drainage.
e City councils have concurrent jurisdiction with the county in which they
_ reside for areas within three miles of the city.
Drainage NRS 316l 1983 | o Landowners may drain their land into any natural watercourse, provided
Management (Note 1) that the county deems such drainage to be conducive to public welfare.
e Landowners may not divert drainage to another’s land where it would not
naturally flow.
e Establishment of new drainage districts prohibited after 20 June 1972.
NAC Title 457: e Applications for storage permits associated with dams not subject to the
Department of Safety of Dams and Reservoirs Act must be accompanied by a project
Natural map.
Resources 2006
Rules for
Surface
Waterl']
Dam ¢ Applies to dams at 25 or more feet high or with a capacity of 50 acre-feet
Management NAC Title 458: or more.
Safety of Dams 2008 e Approval from NeDNR is required to construct, enlarge, reconstruct, alter,
and abandon, breach, or remove a dam.
Reservoirs!'? « Hazard potential categorized by potential for loss of life and property
damage if dam fails (does not consider likelihood of failure).
Safety of Dams e Places NeDNR in charge of Dam safety and approvals.
and Reservoirs 2017 e Creates the Dam Safety Cash Fund.
Actl'3! e Statutory authority for NAC Title 458.
NRS 81-1501 to | Enacted | e Establishes the NDEE and defines powers and duties.
Surface 1532 1971. Last | « Political subdivisions may be exempt if they control pollution in a manner
Water Quality | Environmental | updated that is consistent with the Environmental Protection Act.
Protection Act[?®] 2022.
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Practice Policy / Date Key Principles
Area Regulation
e Waters that constitute an outstanding State or National resource may not
NAC Title 117: be degraded.
Nebraska e Lowering the existing quality of other waters will only be permitted for the
Department of 2019 sake of important and necessary economic or social development.
Environmental » Beneficial use is designated by stream segment or lake.
Quality' « Water quality standards that may be necessary to protect downstream
beneficial uses apply regardless of whether those uses are present.
¢ The right to divert unappropriated waters of every natural stream for
beneficial use shall never be denied except when such denial is
Nebraska demanded by the public interest.
Constitution 1920 e Domestic use has the highest priority, followed by agriculture, then
Article XV-6["9] manufacturing.
e Prior appropriation applies to water users appropriating water for the same
purpose.
Water Supply NRS 46-229016] 2004 e NeDNR may terminate water rights that have not been used for five
and Diversion consecutive years unless sufficient justification is provided for nonuse.
Rights e Requires that local NRD(s) and NeDNR jointly develop and adopt an
Nebraska integrated mane_lgem.ent plan for any river basin, subbasjn, or reach that
Ground Water NeDNR determines is fully appropriated or overappropriated.
M ¢ Plans include objectives, monitoring requirements, and surface water
anagement 2014
and Protection Contrds' _ ,
Act!!7] e If a river basin includes three or more NRDs that are required to develop

integrated management plans, a basin-wide plan will be adopted.
¢ Integrated management plans may also be adopted voluntarily.

(1) Date originally enacted. Last revised date is not explicitly provided by legislation and may require consulting official legislative records or

historical archives for accurate information.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Floodplain
Development
and Levees

Local floodplain
administrator

Local governments issue construction
permits in accordance with local regulations
and the minimum standards for floodplain
management established by NeDNR. (This
may include construction of levees).lll’]

A variance or exception to floodplain
regulations may be granted with good
cause if it will not result in additional
threats to the public.[’]

Stormwater

NDEE

A NPDES Construction Storm Water General
Permit — Notice of Intent is required for
construction that disturbs one or more acres
of soil. The notice of intent must be submitted
to NDEE at least seven days prior to land
grading or clearing.

A NPDES Industrial Storm Water General
Permit — Notice of Intent is required for
industrial activities that result in stormwater
discharge. The notice of intent must be
submitted to NDEE at least 30 days prior to
facility start-up. The applicant must also
develop a Storm Water Pollution Prevention
Plan.

NPDES permits may be opposed and
permitting decisions may be appealed in
accordance with 40 CFR 124.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Landowners may petition a local drainage | Approval of a drainage improvement plan
district (if established before 20 June 1972 | may be appealed to the district court within
and not dissolved) or the county board for | 20 days. The complainant will be
drainage improvements. If the board | responsible for the costs of the appeal if the
Drai determines that the improvement should be | appeal is not sustained.!®!
rainage o o
. L undertaken, it will propose a plan within 90
Drainage Districts/

County Boards

days, then hold a hearing on anticipated
benefits and damages associated with the
plan. Within 30 days of the hearing, the board
will make a final decision and assess benefits
to landowners who benefit and award
damages to landowners who are harmed.®!
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
An Application for a Permit to Impound A person who believes that they or their
Water must be submitted to the NeDNR and | property is endangered by the
granted prior to constructing or enlarging a | construction, reconstruction, enlargement,
reservoir that is off stream, has at least 15 alteration, breach, removal, or
acre-feet of capacity below the lowest abandonment of a dam may submit a
outflow, or will hold water to be diverted for | written complaint to NeDNR. NeDNR will
beneficial use. For dams subject to Title conduct an inspection and investigation
457, a project map must be submitted with and provide a report to the complainant. If
the application. For dams subject to Title unsafe conditions exist, NeDNR will order
458, engineering drawings and the dam owner to correct the condition.["3!
specifications must be submitted with a
completed Application for Approval of Plans
for Dams within six months of applying for a
Dams Permit to Impound Water. [13118]119]
NeDNR

An Application for Approval of Plans for
Dams must be submitted to the NeDNR and
be approved prior to constructing,
reconstructing, enlarging, altering,
breaching, removing, or abandoning a dam
with a height of at least 25 feet or a storage
capacity of at least 50 acre-feet (i.e. subject
to Title 458). Applications for dams
classified as high hazard must be
accompanied by an emergency action plan.
NeDNR may choose to hold one or more
public hearings. As-built drawings must be
submitted to NeDNR for certification within
60 days of completion.['8l'3]

Page 11 of 15

ek sz




Water Rights

NeDNR

Anyone who wants to appropriate water
must submit an application to NeDNR.
NeDNR will post a public notice of the
application. The priority of a water right is
determined by the date on which the
application is submitted.['®] [1] An
application may not be submitted in a river
basin that is under a stay or moratorium due
to NeDNR declaring it fully or over
appropriated unless a variance petition is
granted. To receive a variance petition, the
applicant must show that their project
existed prior to any moratorium or stay or
that the project will not harm other
users.[21l17]

NeDNR may cancel an appropriation that
has not been used for five consecutive
years unless there is sufficient cause for
nonuse. This process is sometimes referred
to as adjudication.!®!

If NeDNR determines that a river basin,
subbasin, or reach is fully appropriated or
overappropriated, NeDNR and the NRD(s)
in which the affected area is located will
jointly develop and adopt an Integrated
management plan within three years. The
plan may include increased monitoring and
enforcement of surface water diversions,
limitation or prohibition of additional surface
water appropriations, and requirements that
appropriators implement conservation
measures. An NRD may also opt to adopt

When a notice of application is posted,
any person may submit a written comment
in support or opposition of the application,
which will be considered by NeDNR in
deciding whether to grant the permit. A
person with sufficient interest may submit
a formal opposition and request a hearing.
A person requesting a hearing must pay a
portion of the costs associated with the
hearing and may participate in the
hearing.[201 [22]

An appropriator may request that NeDNR
administer the appropriations by curtailing
lower priority rights. NeDNR must verify
that there is insufficient water before
curtailing any rights.[?4]

Adjudication begins when the NeDNR
conducts a review or field investigation
and makes a preliminary determination
that the water right has not been used in
the last five years and that there is no
reason not to cancel it. NeDNR must give
notice to the owner of the water right, who
has 30 days to contest the preliminary
determination and justify the nonuse of the
water. NeDNR may then dismiss the
cancellation process or proceed to a
hearing and decide whether to cancel the
water right based on the evidence
presented. The owner of the water right
may appeal a cancelation of their right to
the Court of Appeals within 30 days.[

Page 12 of 15

ek sz




Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

an integrated management plan voluntarily.
If a river basin includes three or more NRDs
that are required to develop Integrated
management plans, a basin-wide plan will
be adopted. All Integrated management
plans developed in the basin must be
consistent with the basin-wide plan.[']

If there is disagreement between NeDNR
and an NRD regarding an integrated
management plan or basin-wide plan, an
IWRB will be convened to hold hearings
and resolve the dispute, which may
include ordering the adoption of a plan.
NeDNR and NRDs may mutually agree to
modify an integrated management plan,

including one ordered by an

IWRB. One

party may also raise concerns about

another’s implementation ac

tions. If an

agreement cannot be reached, an IWRB
will be convened to rule on the
modifications or reassign the jurisdiction
for implementation to another party. A

party whose jurisdiction has
terminated may request that
reconvened at least one yea

been
the IWRB be
r later to

consider reinstating the jurisdiction.?!
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Nevada Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Nevada Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Nevada Department of Conservation and Natural
Resources (NDCNR) — Floodplain Management,
Interagency Collaboration, Watershed Management and
Surface Water Quality Monitoring, Nonpoint Pollution
Source Control, Water Quality Standards and Reporting,
Stormwater Discharge. Includes the Nevada Division of
Water Resources (NDWR) and Nevada Division of
Environmental Protection (NDEP)

Nevada Department of Wildlife (NDOW) - Instream Flow
Protection and Permitting, Riparian and Wetland
Restoration, Wildlife and Fisheries Management, Water
Quality Monitoring.

Nevada Department of Transportation (NDOT) —
Erosion Control, Stormwater Discharge Permits and
Management within right of way.

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Western Regional Water Planning Commission — public
body in Washoe County, Nevada, tasked with developing
and overseeing the implementation of a comprehensive
regional water management plan for the Truckee
Meadows area, including water supply, wastewater
management, and flood control.
Water Conservancy Districts — Created under specific
state provisions, these districts establish regulations and
oversee water resources and related infrastructure within
their boundaries.

o Count: 28
Colorado River Commission — Establishes policies
regarding the management of Nevada'’s share of
hydropower and water resources from the Colorado River.

eki sz

Page 1 of 12




Overview of Key Practices

Key authorities regarding Nevada water resources management are contained in
Nevada Revised Statutes (NRS) Title 48 et seq!’?], and the Nevada Administrative
Code (NAC) Chapter 445A et seq!'.

Flood and Floodplain
Permitting and
Management

Flood and floodplain permitting in Nevada is mainly managed
by local jurisdictions in coordination with state and federal
agencies. The NDWR coordinates between the Federal
Emergency Management Agency (FEMA) and local
communities, including through administration of grants,
education, and assistance with floodplain mapping. The
state's floodplain management program follows the regulatory
framework and minimum requirements of the National Flood
Insurance Program (NFIP).

Levee Permitting and
Management

There are few levees in the State of Nevada, and levees are
exempt from state-level permitting. Local governments handle
ongoing maintenance, with oversight from the U.S. Army
Corps of Engineers when federal interests are involved, or
from FEMA with regards to floodplain designations.

Stormwater
Permitting

The NDEP under the Bureau of Water Pollution Control
regulates and permits pollution from stormwater runoff from
large municipalities and urbanized areas, industrial facilities,
and most construction projects. State oversight is required by
the state’s participation in the National Pollutant Discharge
Elimination System (NPDES). Local governments also play a
crucial role in implementing and enforcing stormwater
regulations at the municipal level.

Drainage Permitting
and Management

Local or county governments, with oversight from state
agencies such as NDEP, are responsible for regulating
drainage and issuing permits. The NDEP may also require
permits if the project has the potential to affect water quality,
particularly under the Clean Water Act regulations. For state-
managed lands or state highway projects, NDOT may be
involved!l,

Dam Permitting and
Management

NDWR is the primary agency responsible for the permitting
and management of non-federal dams in Nevada. NDWR
issues construction permits for dams, conducts inspections,
and may order the removal or modification of unsafe dams.
Owners of significant or high hazard dams must also develop
Emergency Action Plans, reviewed by NDWR, to prepare for
potential failures. Federal agencies, such as the U.S. Bureau
of Reclamation and the U.S. Army Corps of Engineers, may
also be involved for larger dams with significant impacts and
are responsible for federal dams within the state.

Surface Water
Quality Monitoring
and Management

The NDEP Division of Water Quality oversees the Water
Quality Assessment and Protection Program, which includes
regular monitoring of surface water bodies for pollutants and
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compliance with federal Clean Water Act standards. NDEP is
responsible for issuing water quality certifications, developing
Total Maximum Daily Loads (TMDLs) for impaired waters, and
enforcing state water quality regulations.

Nevada utilizes a prior appropriation system for water rights.
Water rights and the management of water resources are
overseen by the NDWR. The NDWR regulates water use
across the state, requiring permits for all uses (except for
Water Supply and domestic use of groundwater). Individuals or entities seeking
Diversion Rights to divert or use water must obtain a permit from NDWR. This
agency is the sole authority responsible for reviewing and
issuing these permits, ensuring that water use is aligned with
state laws. Pre-statutory water rights may be adjudicated by
district courts, following an assessment by the State Engineer.

NEVADA STATE AGENCY(IES) OVERVIEW

Nevada Department of Conservation and Natural Resources (NDCNR)

The NDCNR is a broad and multifaceted department committed to protecting Nevada’s
natural, cultural, and recreational resources?. NDCNR is comprised of eight divisions
with different authorities and responsibilities, two of which are related to water
management and described below.

e Nevada Division of Environmental Protection (NDEP): The Environmental
Protection division regulates and monitors water quality to ensure compliance with
environmental standards. It manages water pollution control programs,
administers the Clean Water State Revolving Fund, and enforces permits related
to wastewater discharges and stormwater runoff. NDEP also conducts
assessments of surface and groundwater quality, manages water resource data,
and collaborates with other state and federal agencies to protect Nevada's water
resources.

¢ Nevada Division of Water Resources (NDWR): The Division of Water Resources
manages and regulates the state's water resources, including the allocation, use,
and conservation of surface and groundwater. It oversees water rights and permits,
ensuring that water use complies with state laws and policies. NDWR administers
the appropriation process for water diversions, monitors water levels and usage,
and responds to water rights violations. The NDWR includes the office of the State
Engineer, who is typically appointed as an officer of the court to manage and
regulate the deliveries of surface water under decreed water rights.

Nevada Department of Wildlife (NDOW)

The NDOW was created for the restoration and management of fish and wildlife
resources, and the regulation of hunting and fishing activities. NDOW is organized into
seven divisions, each with distinct authorities and responsibilities. One of these divisions,
which focuses on water management, is detailed below!?!.
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e Division of Fisheries: Manages aquatic species and their habitats, including fish
stocking programs, aquatic habitat restoration, and water quality monitoring. This
division is directly involved with managing and conserving water resources to
support healthy fish populations.

Nevada Department of Transportation (NDQOT)

The NDOT oversees projects related to road safety, traffic management, and
transportation planning to ensure efficient and safe travel across the state. The
department also works on integrating transportation systems with environmental
considerations, which includes addressing stormwater runoff and maintaining
infrastructure resiliencet. NDOT is organized into five divisions, each with distinct
authorities and responsibilities. One of these divisions, which focuses on water
management, is detailed belowl.

e Environmental Services Division: Manages NDOT's stormwater program,
which includes maintaining a Stormwater Management Plan (SWMP) and
ensuring compliance with the National Pollutant Discharge Elimination System
(NPDES) Municipal Separate Storm Sewer System (MS4) Permit. The division is
responsible for reducing the environmental impact of stormwater runoff from road
projects, including construction activities and maintenance practices. This
includes installing water detention systems, utilizing technology to minimize
pollutants, and reporting annually on the SWMP's status and modifications®.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Western Regional Water Planning Commission

The Western Regional Water Planning Commission was created by the Western Regional
Water Commission Act to manage water resources, integrate regional efforts, and
promote conservation and water quality. The Western Regional Water Commission is
governed by a Board of Trustees composed of nine members. The jurisdiction of the
Regional Water Commission covers the entire area within the boundaries of Washoe
County, Nevada, except for certain excluded areas, including land within the Tahoe
Regional Planning Compact, certain Indian reservations or colonies, and specific
groundwater basins. The Western Regional Water Planning Commission’s key
responsibilities include utilizing resources for sustainability and environmental values,
centralizing decision-making and coordination, and managing and conserving water
supplies and stormwater effectively!®l.

The Western Regional Water Planning Commission may utilize bonds for initial expenses
and have broad authority to plan and finance water projects through various means.
Specific funding methods beyond bonds, such as grants, loans, or revenue from water
services, may be employed but are not detailed explicitly!®l.
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Water Conservancy Districts

Water Conservancy Districts are established through a process initiated by the boards of
county commissioners. The process begins with a petition filed by the board of county
commissioners in the county where most of the proposed district's lands are located. The
petition is submitted to the district court, which oversees the establishment of the district
and ensures compliance with legal requirements. Nevada contains twenty-eight Water
Conservancy Districts that are responsible for managing water resources for various
beneficial uses, including irrigation, municipal supply, and flood controll/l. Water
Conservancy Districts are typically comprised of nine or more board members, and their
jurisdictions typically follow county boundaries, but exceptions may exist where
watershed boundaries and tribal water rights are more relevant. Board members must be
residents of the district. Water Conservancy Districts are tasked with a range of important
responsibilities, including constructing, maintaining, and operating "works" necessary for
the supply of water for various uses, including domestic, irrigation, power, milling,
manufacturing, mining, and other beneficial purposes. This includes infrastructure like
dams, reservoirs, canals, pipelines, and tunnels(®. Water Conservancy Districts in
Nevada are funded through property taxes, bond issuance, grants, operational revenues,
and partnerships or contracts.

Per NRS 48-541, the board of directors of any water conservancy district may plan,
finance, and construct water development projects.

Colorado River Commission

The Colorado River Commission consists of seven commissioners selected by the
governor and the Southern Nevada Water Authority. The Colorado River Commission
protects the rights and interests of the state and serves as Nevada’s representative in
local, state, and federal programs relating to water, environment, and electricity on the
Colorado River.[8l

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Nevada are
generally contained within the NRS or the NAC. Table 1 includes a brief description of
major policies and regulations governing each key practice areas, including their effective
dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the NRS or the NAC. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Nevada

Practice Policy / Date Key Principles
Area Regulation

e Governing bodies may regulate land use and construction in flood-prone
areas to prevent potential flood hazards.

e Grants authority to local governments to enforce zoning ordinances that

NRS 2780 6/5/2023 addre_ss flood hazards and ensure puplic safety.

Floodplain ¢ Requires the lowest floor of bU|Id!ngs in flood-prone areas to be elevated

Management at or above the base flood elevation to reduce flood risk.

¢ Mandates the disclosure of potential flood hazards to prospective property

buyers in subdivisions.

e The NDCNR coordinates with federal entities regarding flood control

NRS 5432 2019 projects.

e Counties may create or serve as flood control districts.

Levees NAC 535.040 2003 e | evees are exempted from dam regulations.

¢ Permits must be obtained to discharge pollutants into waters of the state.

¢ Best Management Practices must be implemented to control stormwater

NAC 445A0'" | 12/29/2020 | runoff and protect water quality.

e General permits cover a range of activities including stormwater
discharges from construction sites and industrial operations.

e The governing body of a flood control district manages and controls
stormwater within its jurisdiction.

Stormwater
Management

NRS 543012 2019
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Practice
Area

Policy /
Regulation

Date

Key Principles

Drainage
Management

NRS 445A011

12/29/2020

e Permits are required for constructing, operating, or modifying any water
system or drainage system, ensuring compliance with local and state
regulations.

e If a system violates permit conditions and fails to rectify the issues, the
local governing body may assume control of the system and assess
property for continued operation.

NRS 534.025

1987

e Removal of groundwater to alleviate potential hazards associated with a
rise in water levels from secondary recharge (aka return flows) can be
considered a beneficial use.

Dam
Management

NAC 535 (law)
and NRS 535
(associated
regulations)!'3!

6/12/2023

¢ A permit is required for the construction, alteration, or removal of any dam,
including low hazard dams, if the dam has the potential to affect public
safety or property.

¢ Plans must be submitted to the State Engineer 30 days before
construction of dams that are 20 feet or taller or that will hold more than
20 acre-feet of water.

e Dams must be inspected annually (high hazard), every three years
(significant hazard), or every five years (low hazard), covering visual,
structural, and operational aspects, and identifying maintenance needs.

e The State Engineer assigns hazard classifications to dams based on
potential consequences of failure, including loss of life and property
damage.

e Hazard classifications are subject to change based on downstream
conditions and do not guarantee safety.
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Practice Policy / Date Key Principles
Area Regulation

¢ The water quality standards for surface waters must include criteria to

protect the water for designated uses, including, but not limited to, aquatic
Surface life, recreatiqn, and drinking water to meet the requirements of the Federal
Water Quality NAC 445A0'" | 12/29/2020 | Water Pollution Control Act.

e Permits are required for point source discharges and may include added
conditions to ensure that the discharge does not violate water quality
standards.

e Water belongs to the public.

¢ A permit from NDWR is required for the appropriation of water for
beneficial use or for changes to an existing appropriation.

Water Supply e The State Engineer will grant a permit if there is unappropriated water
and Diversion NRS 5336 5/1/2023 available, and the proposed appropriation is in the public interest and

Rights

doesn’t conflict with existing rights or the protectible interest of domestic
wells.

e The State Engineer and district court are responsible for adjudication of
vested water rights.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

implement  floodplain  regulations and
developers must submit permit applications
from local governing bodies.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The Nevada Division of Water Resources | If an applicant disagrees with a permit
(NDWR) facilitates floodplain management | decision or interpretation of floodplain
, Local and ensures compliance with both state and | regulations, they must appeal to the local
Floodplain , ) : i
Floodplain federal requirements. Local governments | board or committee responsible for

floodplain management.

In Nevada, levee permitting involves a
combination of federal and local regulatory
oversight. The State Engineer has no

Appeals are conducted through the
relevant local or federal procedure,
depending on the entity with jurisdiction.

within their respective jurisdictions.

Local authority over levee systems, but plans may
L Government/ be reviewed by local governments. Local
evees . " . .
Floodplain authorities conduct inspections to ensure
Administrator compliance with approved plans and
regulations, while the U.S. Army Corps of
Engineers provides oversight to ensure
adherence to federal standards.
NDEP oversees the National Pollutant | If an applicant disagrees with a stormwater
Discharge Elimination System (NPDES) | permit decision, they must first appeal to
permit program, which regulates stormwater | the local permitting authority, such as the
discharges from construction sites, municipal | Public works department or environmental
stormwater systems, and industrial activities. | S€rvices division responsible for the
Stormwater gtl:c))lrznl?\’/vater Local flood control districts are responsible Fheerrir:;uz tTrI]SéI%C;[[earpgaer? lbctjaoeeicgcl);treedsft)(lnve
program for managing and controlling stormwater the NDEP. The NDEP has the authority to

review and decide on such appeals.
Should the dispute remain unresolved
after state-level review, parties may seek
judicial review in state court (NRS
278.02819)).
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Counties may adopt or review drainage | If drainage works are constructed that
plans. result in the diversion of water to which
another water user has a right, the owner of
Drainage Local the drainage works may be guilty of a
misdemeanor. The State Engineer may
take action against the owner of the
drainage works.
After an application to construct a dam is Any person aggrieved by an action or
submitted, the NDWR Dam Safety Program | decision of NDWR can appeal that
will conduct a review to make sure the dam | decision to the district court.
complies with state laws, safety standards
NDCNR, and regulations. Once a dam is operational,
Dams Division of it must adhere to ongoing maintenance and
Water safety requirements set by the NDWR.
Resources Permit fees are the same regardless of size

or complexity. Annual storage fees are
based on use and storage capacity.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
NDWR is the sole entity that issues new If a party believes a water right application
water right permits. The NDWR reviews all could harm their existing rights, they can
applications to evaluate whether there is file a protest within 30 days of the notice's
water available at the source, whether the final publication. The NDWR will review
use conflicts with existing rights or the the protest and may hold a hearing if
protectable interests in domestic wells, and | additional information is needed. Any
whether the use is in the public interest.[®! person aggrieved by an action or decision
Permits are subject to per-acre water use of NDWR can appeal that decision to the
NDCNR, e . o . L
_ Division of limits, which are specific tq each basin. dIStrICt court. S
Water Rights The most common water rights are pre- During the adjudication of a pre-statutory
Water ) . : .
RESOUICEs statutory rights, established by decree or right, the State Engineer conducts an

historical appropriation. Claims of pre-
statutory rights are taken at face value
unless challenged, in which case, they are
subject to adjudication.

investigation to substantiate the claim and
requires that the applicant provide
documentation. The State Engineer then
provides a determination to the district
court, which issues a decree of the water
rights. The State Engineer is typically
appointed as an officer of the court for the
purposes of adjudication.
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Ohio Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Ohio Surface Water Management Regulatory Structures for Key
Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

e Ohio Environmental Protection Agency (EPA),
Division of Drinking and Ground Waters — Surface
Water Management, Stormwater Permitting, Public
Water System Regulation

e Ohio Department of Natural Resources (ODNR) —
Floodplain Management, Levee Permitting, Dam
Permitting, Water Diversions, Consumptive Use
Permits, High Capacity Water Withdrawal
Registrations, and Water Rights

e Ohio Department of Health — Water Quality, Private
Water Systems Program)

¢ Ohio Department of Agriculture (ODA), Division of
Soil and Water Conservation — Drainage, Soil and
Water Conservation Districts

Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Soil and Water Conservation District (SCWD) —
Water management at the county level.
o Count: 88
e Drainage Districts
e Watershed Districts

Overview of Key Practices

Key Authorities regarding Ohio’s water resource management are contained in the
Ohio Revised Code Chapter 1521 and 1522 Division of Water Resources and Ohio
Administrative Code Chapter 1501 Division of Soil and Water Resources.

Flood and Floodplain
Permitting and
Management

Local communities (i.e., jurisdictions with zoning authority) are
responsible for developing floodplain management ordinances
and managing permitting for floodplain development. ODNR
provides state oversight of local floodplain management, with
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responsibilities including guidance, technical assistance, and
enforcement of floodplain regulations. The regulatory
framework and minimum requirements for the state’s
floodplain management program follow those of the National
Flood Insurance Program (NFIP).

Levee Permitting and
Management

The ODNR Division of Water Resources issues construction
permits for Class | or Il structures as designated by the Chief
of the Division based on preliminary design reports during the
preliminary review for a new levee. There are no exemption
criteria for levees, however Class Il structures do not require
permits but remain under the jurisdiction of Ohio’s Dam Safety
Laws.

Stormwater
Permitting

The OEPA Division of Surface Water regulates and permits
pollution from stormwater runoff from large and medium
municipalities and urbanized areas, industrial facilities, and
most construction projects. Most discharges require coverage
by a National Pollutant Elimination System (NPDES) permit.
SCWDs oversee implementing rules and regulations for
compliance with the EPA guidelines.

Drainage Permitting
and Management

Drainage Permitting and Management is managed at the
county level by SCWDs in compliance with NPDES Phase |l
regulations. The ODA oversees and supports SCWDs through
funding, technical assistance, among other functions. Some
SCWDs oversee drainage with stormwater runoff permitting
and management. SCWDs may also facilitate dialog among
landowners, provide suggestions to help them resolve
drainage issues, and if necessary, host mediation sessions
(though the mediator’s fees must be paid by the
landowners)."]

Dam Permitting and

The ODNR oversees Dam Permitting and Management in
Ohio. ODNR issues construction permits for dams, conducts

Management inspections, and may order the removal or modification of
unsafe dams.
The OEPA Division of Drinking and Ground Waters oversees
surface water quality throughout the state and develops the
S state’s surface water quality standards, which follow the
urface Water

Quality Monitoring
and Management

minimum requirements of the Clean Water Act. OEPA enforces
surface water quality standards through permitting point source
discharges and implementing nonpoint source pollution control
programs. Public Water Systems additionally monitor water
quality regularly.

Water Supply and
Diversion Rights

The ODNR Division of Water Resources oversees water
supply and diversions from both the Ohio River Basin and

environment
& water

Lake Erie Basin.
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OHIO STATE AGENCY(IES) OVERVIEW

Ohio Environmental Protection Agency (EPA)

The Ohio EPA has several regulatory divisions that encourage environmental protection
and regulate industries through permits, monitoring, technical assistance, and
enforcement action among other responsibilities. The Division of Surface Water and the
Division of Drinking and Ground Waters are described below.['?]

e Division of Surface Water (DSW): The primary functions of this division are to
ensure compliance with the federal Clean Water Act and increase the number of
water bodies that can be safely used for swimming and fishing. The DSW monitors
water, issues permits, enforces laws, and encourages pollution prevention
practices through the following programs: Water Quality Programs, Credible Data
Program, Enforcement Program, GIS & Interactive Maps, Permits Programs,
Section 208 Plans and State Water Quality Management Plan Program, and the
Sport Fish Consumption Advisory Program.l'¥ The Water Quality Programs
support the Clean Water Act’s goals for surface water; the Credible Data Program
classifies surface water monitoring; the Enforcement Program ensures compliance
to water quality standards; the Permits Program contains permit regulations and
procedures for wastewater, stormwater, and other issues pertaining to water
quality; the Section 208 Plans and State Water Quality Management Plan Program
pertains to Areawide Waste Treatment Management Plans; and the Sport Fish
Consumption Advisory Program provides information relating to fish consumption
advisories.

¢ Division of Drinking and Ground Waters (DDAGW): The primary functions of
this division are to ensure compliance with the federal Safe Drinking Water Act and
evaluate threats to the public drinking water systems!'”] The largest section of the
DDAGW oversees and monitors Ohio’s ~4,400 public water systems (PWSs). This
includes the Source Water Assessment and Protection Program (SWAP) that
helps communities protect their sources of drinking water. ['31118]

Ohio Department of Natural Resources (ODNR)

The ODNR works to conserve and protect the state’s diverse natural resources, including
wildlife, water resources, forestry, and oil and gas, and ensure the balance of these
resources for all. The ODNR is comprised of twelve divisions based on the different
authorities and responsibilities, one of which is related to water management and
described below. 9

e Division of Water Resources: The primary functions of this division are to ensure
wise water management decisions and to protect Ohio’s water resources by
providing information, technical assistance, and regulatory guidance. The Division
of Water Resources oversees four programs: Dam Safety, Floodplain
Management, Water Inventory and Planning, and H20hio. The Dam Safety
Program ensures that life, health, and property are protected from dam and levee
failures. The Floodplain Management Program works with the Federal Emergency
Management Agency (FEMA) to implement the National Flood Insurance Program
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(NFIP) statewide. The Water Inventory and Planning Program implements and
enforces Ohio’s rules, regulations, and contracts related to water supply and water
resource development and is responsible for water withdrawal and consumptive
use permitting. The H20hio program utilizes a data driven approach to improve
long term water quality through voluntary conservation practices.['

Ohio Department of Agriculture (ODA)

The Ohio Department of Agriculture works to ensure the safety of the state’s food supply
and health of Ohio’s food animals and plant life. The ODA is comprised of 19 divisions
and programs, one of which is outlined below.

e Division of Soil and Water Conservation (DSWC): The primary functions of this
Division are to provide leadership, services, financial assistance, and multifaceted
programming to help preserve and protect soil, water, and land resources to Ohio’s
88 Soil and Water Conservation Districts. Additionally, the DSWC implements the
agricultural and non-point source water pollution control programs.!”]

o Watershed Program: The Watershed Program, initiated by House Bill 7
(133 General Assembly), supports local conservation initiatives and water
quality planning, supports new regional programs, and helps guide the
expansion of the H20hio program by working with local, state, and federal
partners. It develops Regional Watershed Plans that include water quality
data, funding opportunities, and management measures to support local
conservation and guide Governor DeWine's H20hio initiative. These plans
are living documents, updated biannually based on stakeholder feedback,
with the next edition due in fall 2024.11 The ODA additionally helps support
increased staffing in SWCDs through the SWCD Grant Management
Program. [8l

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Soil and Water Conservation Districts

Ohio contains 88 SWCDs that are responsible for water management at the local county
level. SWCDs are typically comprised of 5 publicly elected volunteer Board of Supervisors
members, and their jurisdictions follow county boundaries. These Districts meet the
conservation needs of local land users by providing technical, financial, and educational
resources. [l

e Coordination with ODA to implement agricultural and non-point source pollution
control programs and other BMPs

e Engage in regional-scale watershed planning per House Bill 7.

e Development and enforcement of regulations regarding drainage improvement
projects.

e Development of rules and regulations regarding compliance with OEPA
stormwater standards. 1!

e Coordination with ODA to encourage producer enrollment in H20hio’s voluntary
water conservation practices.
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Drainaqge Districts

County commissioners can establish drainage maintenance districts with standardized
assessments and maintenance funds based on similarity in costs and geography. They
can also designate a lead county engineer for multi-county improvements.

Watershed Districts

Watershed Districts are established under Section 6105.02 of the Ohio Revised Code to
manage water resources effectively. These districts can be formed by petitioning the
board of county commissioners and must include at least one watercourse or drainage
area. The districts are responsible for flood control, water quality management, and soil
conservation. They also have the authority to implement improvement projects, levy
assessments, and collaborate with other entities for resource management.[?’]

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Ohio are generally
contained within the ORC or the OAC. Table 1 includes a brief description of major
policies and regulations governing each key practice areas, including their effective
dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the ORC or the OAC. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Ohio

Practice Policy / Date Key Principles
Area Regulation
e Works with FEMA and the 751 Ohio municipalities and counties to
implement the NFIP statewide
OAC  Flood water conveyance is maintained in accordance with standards
Floodplain 1501:22-1[24] established under the NFIP.
Management ORC 71261990 ¢ Authorizes the chief of the division of water resources to coordinate the
1521.13[34] floodplain management activities of state agencies and political
subdivisions with the floodplain management activities of the United
States.
ORC e A permit is required from ODNR for the construction of Class | or
1521.06134] I structures. Class Il structures, as determined by the Chief, are exempt
Levees OAC 9/1/2021 from permitting, but remain under the jurisdiction of the Dam Safety Laws
1501:21-13- e Hydraulic analyses are conducted to determine flood elevations for stream
100231 reaches affected by the construction of levees.
¢ A general NPDES permit is required to discharge to surface waters to
Stormwater ORC 1/1/2019 ensure compliance with the Clean Water Act
Management 6111.03[2° e Active landfills, metal mining, coal surface mining, and bulk terminals are

not eligible for industrial storm water general permit coverage
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Practice Policy / Date Key Principles
Area Regulation
e Construction sites that disturb 1 or more acres of ground or that are part of
a larger plan, development, or sale require a permit
e Municipal Separate Storm Sewer System (MS4): Phase 1 addresses
General stormwater runoff from large and medium MS4s that serve a population
Permits: greater than 250,000 (large) or a population between 100,000 and
OHC0000086, 4/23/2023; 250,000 (medium). General Permits authorize certain discharges
OHR000007, 6/1/2022; associated with industrial activity and MS4s serving populations of
OHQ00004, 4/1/2021 100,000 or more (Phase 1). Some MS4s serving fewer than 100,000 have
additional requirements under Phase 2.
e Industrial stormwater discharges that runoff into waters of the state or
MS4, excluding discharges into a combined sewer system or sewer
treatment plant, must obtain NPDES permit coverage.
e Ohio Drainage Law consists largely of court precedent set through past
ORC civil litigation.
Drainage 940.195%} e Landowners located in SWCDs can file a petition with the board of the
Management OR033 3/24/2021 district, SWCDs can advise drainage issues resolutions, but do not have
307.376 the authority to tell landowners what they can do with their property.
e Landowners are entitled to reasonable use of water that flows across their
land if it is returned to its natural course.
ORC ¢ A construction permit is required from ODNR for the construction of a dam
152106134 9/1/2021 that is greater than ten feet in height or with a storage capacity greater
) than fifty acre-feet at the elevation of the top of the dam.
Dam ¢ Aligns dam safety practices with federal recommendations and current
Management | Dam Safety state of the dam safety practice.
Standards(®! 2/1/2019 | ® Dams are classified based on height, storage volume and downstream
[12], [34] hazard. Downstream hazard is determined by potential to cause loss of

human life and flood water damage downstream in the event of a dam
breach.

Page 7 of 13

ek sz




Practice Policy / Date Key Principles
Area Regulation
e Water bodies are classified based on designated use including
Effective: recreational, drinking water, and industrial uses.
Surface OAC 3745- 1972 e Limits discharge of pollutants into surface waters under NPDES permit
Water Quality 1021] Last | program.
Updated: e Water Quality Standards apply to all surface waterways except, waters
1/4/2024 defined in ORC 6111.01 as sewerage, treatment, or disposal systems or
private waters that do not affect junctions with natural surface waters.
e The Great Lakes- St. Lawrence River Basin Water Resources Compact
ORC 10/17/2019 prohibitg new or increa§gd inter bas.inl transfers out of.the Great !_gkles
1522 111341 Basin without first obtaining a permit issued by the chief of the division of
] water resources.
¢ Permits are required from the Chief of the Division of Water Resources for
Water Supply a diversion. of more than an average of 100,00Q GPD of water over any
and Diversion 30-day period out of the Ohio River watershed into another basin.
Rights ORC e Landowners have the ri.ght to.m:?I.(e reasonable use of their land under
1521 20034 10/17/2019 common law, and only incur liability when harmful interference of water

flow is unreasonable as determined by a court.

¢ Ohio doctrine of riparian rights regards diversion of water from streams as
use of water and generally limits the use of stream water to those who
own the lands bordering the stream for use on that land.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

participating in the national flood insurance
program must adopt resolutions or
ordinances that exceed the standards
outlined in OAC 1501:22-1-04 which are
considered the minimum standards.

general taking actions for ap

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Permits are required for all proposed | Noncompliance with regulations or
construction and other developments in | ordinances by a county or municipal
special hazard zones (A zones) as identified | corporation requires written notice on the
by Flood Hazard Boundary Maps (FHBM). | action to correct the noncompliance.
Floodplain Ilzfocjcliplain Counties and municipal corporations not | Failure to do can result in the attorney

propriate relief

in a court of competent jurisdiction (OAC

1501:22-1-071241).

Levees

ODNR

After the submittal of a preliminary design
report, if the structure is determined to be a
Class | or Il structure, the applicant will be
notified within 45 days of approval or
disapproval by the chief of the Division of
Water Resources. Upon approval, permit
application must be submitted with statutory
filing fee and surety bond, final design report,
plans and specification, and detailed cost
estimate. Permit issued by the chief of the
Division of Water Resources.

Any person who receives no
or modification of a permit is

tice of denial
entitled to a

hearing. Any party adversely affected by

the denial or revocation of a

permit can

appeal the decision to the court of
common pleas of Franklin County (ORC
1521.29134 ORC Chapter 119[32]),
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Stormwater

OEPA, Division
of Surface
Water

Ohio implements the federal storm water
programs. Two stormwater permit
applications for industrial and construction
activities: Option 1 is to submit an individual
NPDES permit application. Option 2 is to file
Notice of Intent (NOI) form requesting
coverage under a general permit. Most
stormwater discharges require coverage by a
National Pollutant Discharge Elimination
System (NPDES) permit. [6]

N/A (Note 1)

Drainage

Local SCWD

Mutual Agreement Drainage Agreements are
made under the supervision of SCWDs.
Petition projects are approved and
completed through the County
Commissioner’s office with surveys and
designs completed by the County Engineer.
Drainage improvements that benefit or
damage land in two or more counites are
conducted by a joint board of county
commissioners and the petition for the
improvement is filed with the clerk of the
board of commissioners for the lead
county.?

Unsatisfied landowners petit

ioning to

make Drainage Improvements can appeal
the decision made by the Commissioner to
the Court of Common Appeals. 36!
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

After the submittal of a preliminary design Any person who receives notice of denial
report, the applicant will be notified within 45 | or modification of a permit is entitled to a
days of approval or disapproval by the chief | hearing. Any party adversely affected by
of the Division of Water Resources. Upon the denial or revocation of a permit can
approval, permit application must be appeal the decision to the court of

Dams , submitted with statutory filing fee and surety | common pleas of Franklin County (ORC

Ohio DNR bond, final design report, plans and 1521.29134 ORC Chapter 119[32]),

specification, and detailed cost estimate.
Permit issued by the chief of the Division of
Water Resources.
Permits are required for diversions from the | Applicants are afforded the right to a
Ohio River Basin and Lake Erie Basin. hearing after denial or revocation of a
Diversions from the Lake Erie Basin are permit. Any party adversely affected by the
subject to ORC 1522.11. Permits denial or revocation of a permit can appeal
applications are submitted, with a fee of one | the decision to the court of common pleas
thousand dollars, to and approved by the of Franklin County (Ohio Administrative
Chief of Water Resources if the chief Code Rule 1501-2-10281 Ohio Rev. Code
determines the permit qualifies as an 119.01 to 119.13B32))

Water Rights | Ohio DNR exception to the prohibitions against

diversions in Section 4.9 of the Great Lakes-
St. Lawrence River Basin Water Resources
Compact. Permit applications for diversions
from the Ohio River watershed are
submitted with the quantity of water to be
diverted, the purpose of diversion, the life of
the project for which the water is to be
diverted, among other information.

[1] Information on regulations or public resources detailing the dispute and appeals process through the OEPA was not found to be readily

available.
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SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

e Oklahoma Water Resources Board (OWRB) — Water

Use Permitting, Dam Permitting and Management,
Floodplain Permitting and Management, Water Project
Funding and Development, Groundwater Management

¢ Oklahoma Department of Environmental Quality (DEQ)

— Stormwater Permitting, Surface Water Quality
Permitting and Management, Watershed Planning,
Drainage Permitting and Management

Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Conservation Districts— Water management at the

county and sub-county level.
o Count: 84

Overview of Key Practices

Key authorities regarding Oklahoma water resources management are contained in
Oklahoma Statues and the Oklahoma Administrative Code (OAC) Title 785.

Flood and Floodplain
Permitting and
Management

OWRB provides state oversight of local floodplain
management, with responsibilities including guidance,
technical assistance, and enforcement of floodplain
regulations. The regulatory framework and minimum
requirements for the state’s floodplain management program
follow those of the National Flood Insurance Program (NFIP).
Local communities (i.e., jurisdictions with zoning authority),
are also responsible for developing floodplain management
ordinances and managing local permitting for floodplain
development.
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Levee Permitting and

There are 78 levee systems in the state that are managed at
the county level. Conservation Districts have the authority to

Management .
construct and maintain levees.
The ODEQ Water Quality Division regulates and permits
pollution from stormwater runoff from large municipalities and
Stormwater urbanized areas, industrial facilities, and most construction
Permitting projects. State oversight is required by the state’s participation

in the National Pollutant Discharge Elimination System
(NPDES).

Drainage Permitting
and Management

Local jurisdictions are responsible for regulating drainage
through community drainage and flood control ordinances.
Permits are not required for diffuse water use.

Dam Permitting and

OWRSB is the primary agency overseeing Dam Permitting and
Management in Oklahoma. OWRB issues construction
permits for dams, conducts inspections, and may order the

Quality Monitoring
and Management

Management removal or modification of unsafe dams that increase the risk
of downstream damage due to dam failure.
The ODEQ oversees surface water quality throughout the
state and develops the state’s surface water quality

Surface Water standards, which follow the minimum requirements of the

Clean Water Act. The states’ surface water management
criteria consist of beneficial use, water quality criteria, and
antidegradation requirements. The Oklahoma Water Quality
Standards are reviewed at least every three years.

Water Supply and
Diversion Rights

OWRSB is responsible for the management of the use of state
waters. All uses of surface water except for domestic must
apply for a water use permit, with the first person to obtain a
permit establishing superior right over other applicants.
OWRSB is the sole entity in charge of regulating surface water
rights, groundwater rights, and water rights transfers.

OKLAHOMA STATE AGENCY(IES) OVERVIEW

Oklahoma Water Resources Board (OWRB)

The OWRB is the water resources planning and development agency for the state and
serves to manage, protect, and improve water resources. The nine board members, each
representing a different region, are appointed by the governor and serve a seven-year
term. Members represent one of the following major water use types: recreation,
industrial, irrigation, municipal, rural residential, agriculture, soil conservation, and oil and
gas production. The OWRB is comprised of four divisions:['°]

o Water Rights Administration — Responsible for the administration of the State’s
water rights and well drillers programs. The division also employes hydrologists

to work on water availability investigations.
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e Financial Assistance — Assists communities with water infrastructure loans and
grants.

¢ Engineering and Planning — Includes the Dam Safety, Floodplain, and Planning
programs.

e Water Analysis, Trends, and Environmental Research — Conducts water and
biological sampling to support state water resource management, providing
technical analysis, trends, recommendations, and assessments for diverse
stakeholders, including municipalities, academia, and businesses.

Oklahoma Department of Environmental Quality (ODEQ)

The ODEQ is Oklahoma’s primary environmental protection agency and conserves and
protects that State’s air, land, and water resources through several core functions
including permitting, planning, and environmental assessment and monitoring. The
ODEQ is comprised of six divisions, two of which are related to water resources and are
outlined below:

e Water Quality Division (WQD) — The primary functions of the WQD are to
regulate the facilities that distribute public drinking water and manage and
discharge wastewater. The WQD also manages construction permitting and
watershed planning and maintains the state water quality standards. ['?]

e Office of Business and Regulatory Affairs — The functions of this division
include assistance with permit applications for water quality permits, financial and
grant assistance for water and wastewater infrastructure improvements, and
assistance for local governments, among other functions. ['!]

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Conservation Districts

Oklahoma contains 84 Conservation Districts that conduct activities related to water
management at the county level. As legal subdivisions of the state government, districts
help citizens with natural resource management and act as community planners and
public health officials, among other functions. Conservation districts do not have any
authority over water rights. Districts typically follow county lines and are governed by
five board members, two of whom are elected by area voters and two of whom are
appointed by the Oklahoma Conservation Commission.['®! Conservation districts are
funded by the county or counties in which they are located and may receive additional
funding from the state for specific programs.[?']

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Oklahoma are
generally contained within the Oklahoma Statues or the OAC. Table 1 includes a brief
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description of major policies and regulations governing each key practice areas, including
their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the Oklahoma Statues or the OAC. Table 2 outlines the permitting entities and
processes for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Oklahoma

Practice Policy / Date Key Principles
Area Regulation
¢ Rules and regulations including floodplain development permits,
OAC Title Unk. floodplain mapping, and other related activities.
785.550°] (Note 1) | e Establishes the OWRB as the coordinator between local communities’
floodplain boards and the NFIP
e The Oklahoma Floodplain Management Act provides framework for
. OK Stat Chapter floodplain management in the state and establishes the OWRB as
Floodplain 3[14] 1989 primary agency for coordinating floodplain management activities.
Management e Communities are authorized to develop floodplain regulations, designate
hazard areas, and establish floodplain boards.
State Flood e The State Flood Plan is integrated with the Oklahoma Comprehensive
Plan— Water Plan (OCWP) to create a statewide flood planning initiative to raise
: 2020 awareness and motivate actions to reduce flood risk. The plan identifies
Senate BIll e . . . . P »
12691201 lmlltllgatlon pr01e0t§ and provides a structur_e with which communities can
initiate and coordinate successful floodplain management programs
82 OK Stat § 2023 ¢ Authorizes conservation districts to regulate, build and manage levees.
5410191
Levees OAC § 785:55- ¢ A permit is required from OWRB for all proposed developments or
1-419] Unk. substantial improvements on state owned or operated property in a
(Note 1) | regulatory floodplain.
Stormwater Title 27A OK ¢ Permits must be obtained to discharge pollutants into waters of the state.
Mana t Stat §2-6-205 2023 e Permitting, monitoring, and reporting to both state and federal entities is
gemen 1]

required per the state’s participation in the NPDES.
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Practice Policy / Date Key Principles
Area Regulation
e General permits authorize certain discharges of relatively uncontaminated
General stormwater from construction, industrial, and municipal stormwater
Permits: 2022, | Systems. . . o
OKRA10 2022 e Construction permits are required for all activity disturbing one acre of
OKROS, 2024’ land or more, or that is part of a “larger common plan of development or
OKR0412 scale”. | | |
e General OKR04 permits are required for small, urbanized areas under
MS4 Phase Il
e Individual municipal stormwater permits are required for medium or large
OKRO04 2024 cities or counties with populations greater than 100,000 under MS4 Phase
l.
e Diffuse surface water is not regulated by water use law but is controlled by
_ 60 OK Stat § 60 | 6/10/1988 | laws that govern pollution runoff. Local Jurisdictions can manage local
Drainage drainage through community drainage and flood control ordinances.
Management
SZC%(ptStg t I1:{9e7p§ aled |, Governed drainage and drainage districts.
¢ A permit is required from the OWRB for the construction of any dams
greater than 25 ft in height or with a storage capacity of more than 50 AF.
OAC 785:25(1 | 9/11/2024 Dams that meet these criteria are subject to the Oklahoma Dam Safety
' Act.
¢ Specifies dam classifications as to size and potential hazard based on the
5 downstream risk in the event of dam failure.
am
Management e Specifies the powers and duties of the OWRB regarding dam
regulations, permitting, inspections, and the dissemination of general
82 OK Stat § dam safety knowledge.
110.50186] 41171992 | ¢ The OWRB has the power to grant or deny applications for the

construction or modification of dams for dams except those classified as
low hazard and used primarily for construction purposes; such dams are
only required to notify the OWRB of construction.
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Rights

Practice Policy / Date Key Principles
Area Regulation
¢ Provisions of state law that describe the desired conditions of a waterbody
which consist of designated beneficial use, water quality criteria, and
Surface . 6 antidegradation requirements and establishes the DEQ as the regulatory
Water Quality OAC 252:73081 | - Unk. (1) body. Oklahoma Water Quality Standards are reviewed at least every
three years.
e Water use permits from OWRB are required for any non-domestic use of
ground or stream water.
¢ For appropriation to be approved, the water must be intended for present
or future beneficial use, and the proposed use must not interfere with
W domestic or existing appropriative uses.
ater Supply L . .
and Diversion | OAC 785:201 12/31/91 | ® If the application is for the transportation of water for use outside the

system wherein the water originates, uses within the stream system,
including pending applications, are given priority.

¢ Stream water permits can be acquired for non-domestic use of water
running in definite streams. The first person to obtain a permit establishes
a superior right relative to other applicants.

(1) Effective dates of OAC sections are not explicitly included in legislation and may require consulting official legislative records or historical

archives for accurate information.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

operated property within the regulatory
floodplain. Floodplain boards are established
by boards of county commissioners and
municipal governing bodies.

E)i14]

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A floodplain development permit must be | Any aggrieved persons can appeal the
obtained from the local county floodplain | decision of a county floodplain board by
administrator who is appointed by the local | filing written notice with the Board of
county or municipal floodplain board for all | Adjustment and the floodplain board with
Floodplain Local proposed development or substantial | 10 days of the decision (Floodplain
Floodplain improvement located on state owned or | Prevention Regulations Article 4 — Section

Levees

OWRB

OWRB administers all permits for all
proposed developments or substantial
improvements on state owned or operated
property in a regulatory floodplain. The Board
issues notice to counties and municipalities
participating in the NFIP at least 30 days
before granting the permit.

N/A 1]

Stormwater

ODEQ, Water
Quality Division

The state has three general NDPDES
permits: Construction, Industrial, and MS4s
(see Table 1). Any activities that may cause
pollution from stormwater runoff must apply
for coverage under these permits with
ODEQ.

N/A [1]
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

Our research did not find drainage to be | N/A [1]
subject to state level permitting.

Drainage OWRB
Permits are required from OWRB prior to Any interested person may submit written
construction for that construction alteration, | comments on dam applications. (785:25-
repair, or removal of any dams greater than | 5)"]

Dams OWRB 25 ft in height or with a storage capacity of
more than 50 acre-feet. Applications must
be accompanied by plans prepared by a
registered professional engineer. Public
notice may be required. (785:25-5)
OWRSB is the sole entity that issues water Any person aggrieved by an action or
permits. The permitting process requires a decision of OWRB can appeal the decision
public notice of application within the protest | and file an amended application or apply
period. Permit approval typically takes 60 to | for a lesser amount no later than 15 days
90 days. after the denial of the original application.

(82 OK Stat § 105.14)8!
Water Rights | OWRB To obtain a stream water permit, applicants

must establish that unappropriated water is
available, the water is needed by the
applicant and will be put to beneficial use,
the proposed use will not interfere with
existing uses, and that any use of water
outside the stream system will not interfere
with uses inside the stream system. ['3]

[1] Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available and may vary by

local jurisdiction.
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https://law.justia.com/codes/oklahoma/title-82/section-82-105-14/
https://law.justia.com/codes/oklahoma/title-60/section-60-60/
https://www.deq.ok.gov/wp-content/uploads/deqmainresources/730.pdf
https://www.owrb.ok.gov/rules/pdf/current/Ch25.pdf
https://rules.ok.gov/code
https://www.law.cornell.edu/regulations/oklahoma/OAC-785-55-1-4
https://oklahoma.gov/owrb/about-us.html
https://oklahoma.gov/owrb/about-us.html
https://www.deq.ok.gov/divisions/obra/
https://www.deq.ok.gov/divisions/wqd/
https://www.owrb.ok.gov/studies/groundwater/arbuckle_simpson/pdf/waterusepermitting.pdf
https://govt.westlaw.com/okjc/Browse/Home/Oklahoma/OfficialOklahomaStatutes?guid=NE46BA3A0C76711DB8F04FB3E68C8F4C5&transitionType=Default&contextData=%28sc.Default%29
https://govt.westlaw.com/okjc/Browse/Home/Oklahoma/OfficialOklahomaStatutes?guid=NE46BA3A0C76711DB8F04FB3E68C8F4C5&transitionType=Default&contextData=%28sc.Default%29
https://law.justia.com/codes/oklahoma/title-82/section-82-541/
https://govt.westlaw.com/okjc/Document/NDA04FAB0C8CA11DB8F04FB3E68C8F4C5?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/okjc/Document/NDA04FAB0C8CA11DB8F04FB3E68C8F4C5?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://govt.westlaw.com/okjc/Document/NDA04FAB0C8CA11DB8F04FB3E68C8F4C5?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://law.justia.com/codes/oklahoma/title-27a/section-27a-2-6-205/
https://www.oklahomacounty.org/Portals/0/2010FloodPlainManagement_1.pdf
https://www.okconservation.org/districts
https://oklahoma.gov/owrb/floodplain-management/state-flood-plan.html
https://law.justia.com/codes/oklahoma/title-27a/section-27a-3-1-101/

South Dakota Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of South Dakota Surface Water Management Regulatory
Structures for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

e South Dakota Department of Agriculture and Natural
Resources (DANR) - Flood Control Permitting,
Stormwater Management, Surface Water Quality
Management, Dam Permitting and Management
¢ South Dakota Water Management Board — Water

Rights, Water Quality Standards, Dam Safety
Standards, Water Use Regulation

Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Conservation District (CD) — Coordination of all available
technical, financial, and educational resources to meet the
needs of the local land manager with the conservation of
soil, water and other natural resources and development of
and enforcement of soil erosion and standards

o Count: 68

e Drainage Districts and County Drainage Boards —
Construction and maintenance of drainage infrastructure,
Flood prevention, Water Flow Control

e Water Development Districts — State Water Plan
Initiative Recommendations, Management of Water
Resources

o Count: 7

Overview of Key Practices

Key authorities regarding South Dakota water resources management are contained
in South Dakota Codified Laws Century Code!'l and the Administrative Rules of South

Dakotal?

Flood and Floodplain

Permitting and
Management

DANR processes flood control permit applications and
provides technical assistance and guidance and helps local
governments comply with federal and state regulations. The
regulatory framework and minimum requirements for the
state’s floodplain management program follow those of the
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National Flood Insurance Program (NFIP) under the direction
of the Office of Emergency Management within the
Department of Public Safety. Counties and municipalities are
responsible for developing floodplain management ordinances
and managing permitting for floodplain development. The
South Dakota Department of Game, Fish, and Parks also
administers a lakeshore and bottom lands permit that is
required before beginning any work on, or alteration or
disturbance of, a lake, lakebed, or lakeshore.

Levee Permitting and
Management

For levees which are not federally managed, local floodplain
administrators are primarily responsible for issuing permits
and ensuring that levee construction, modification, and
maintenance are conducted safely and comply with
environmental regulations. There is also coordination with
federal entities, including the U.S. Army Corps of Engineers if
the levee affects navigable waters or federally regulated
wetlands.

DANR has the regulatory authority to issue flood control
permits for levees or other flood control works.

Stormwater
Permitting

The DANR regulates pollution from stormwater runoff and
administers the National Pollutant Discharge Elimination
System (NPDES) program for stormwater discharges for
construction sites, industrial facilities, temporary discharge,
and municipal separate storm sewer systems (MS4s). Local
governments are responsible for issuing permits and ensuring
compliance with local stormwater management requirements.

Drainage Permitting
and Management

Local counties have jurisdiction over drainage and are
responsible for local permitting and regulatory compliance.
Additionally, cities and municipalities manage stormwater and
drainage permitting and regulation within city limits.!

Dam Permitting and
Management

DANR is the primary agency overseeing dam permitting and
management in South Dakota. DANR issues permits for the
construction and modification of dams above certain storage
capacity, evaluates the potential impacts on water resources,
and conducts dam safety inspections. The criteria for dam
classifications and standards for dam safety inspections are
outlined in the Administrative Rules of South Dakota.*l Dams
can be classified as “High-hazard potential dam,” “Significant-
hazard potential dam,” and “Low-hazard potential dam,”
based on loss of human life potential and level of property
destruction in the case of dam failure/mis-operation.
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The DANR oversees surface water quality throughout the
state and develops the state’s surface water quality
standards. Water quality monitoring and assessment is
conducted through DANR’s Water Quality Program and
Watershed Protection Program. Water quality monitoring is
also conducted through local partnerships with Water
Development Districts, Conservation Districts and volunteer
monitoring groups.

DANR is responsible for the management of the state’s water
rights program and issues water rights permits. The Water
Management Board is the governing entity to oversee water
allocation in South Dakota. Water rights are granted based on
prior appropriation.

Surface Water
Quality Monitoring
and Management

Water Supply and
Diversion Rights

SOUTH DAKOTA STATE AGENCY(IES) OVERVIEW
South Dakota Department of Agriculture and Natural Resources (DANR)

The DANR protects and preserves agriculture, environment, and natural resources
through regulatory services, conservation, and financial and technical assistance. DANR
is comprised of the following divisions based on the different authorities and
responsibilities described below, as well as a division dedicated to the state fair. [°!

e Agriculture and Environmental Services: Responsibilities of the Agriculture and
Environmental Services division include air quality monitoring, waste
management, minerals and mining management, Livestock Services, which
includes the permitting of concentrated animal feeding operations, among other
functions.

e Resource Conservation and Forestry: The Resource Conservation and Forestry
Division is responsible for watershed protection, including nonpoint source
pollution and water quality monitoring and assessment, forestry, and other
conservation functions. Additionally, the Division’s Conservation Commission is
responsible for conservation district grant funding and loans, board of supervisor
appointments, and administrative organization, among other functions. [4]

e Office of Water: The Office of Water is responsible for drinking water programs,
the Water Quality Program, and South Dakota water rights. The Drinking Water
Program implements state and federal regulations by enforcing the South Dakota
Drinking Water Regulations that apply to the ~645 public water systems in the
state.lf] The Water Quality Program administers a permitting program addressing
surface water discharges to include stormwater, wastewater and other regulated
discharges. Additionally, this Program: monitors the water quality of streams,
assists with the development of the Integrated Report, develops surface and
groundwater quality standards and reviews 401 water quality certification requests.
1 The Water Rights Program manages water rights in the state as well as flood
control permits and dam safety, among other functions.
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¢ Financial and Technical Assistance: Responsibilities of this division include
administration of grants and loans for environmental projects seeking
infrastructure funding, including drinking water, storm water, and watershed
restoration. 12

The South Dakota Water Management Board authorizes water appropriations for
beneficial use of water resources. °! The Board operates under DANR but is not explicitly
part of any branch or division. Instead, it operates as an independent entity that works in
close collaboration with various offices within DANR, most notably the Office of Water,
which handles the day-to-day administration of water-related programs. The Water
Management Board, authorized under Section 1-40-15 of the South Dakota Codified
Laws, has numerous duties, including issuing, denying, or canceling water permits;
establishing surface and groundwater quality standards; approving groundwater
discharge permits; establishing drinking water standards; setting ordinary high water
marks; regulating water use; establishing safety of dam standards; validating vested
water right claims; issuing water quality variances; establishing well construction
standards; and establishing standards for above and below ground storage tanks and
underground injection wells. Water Management Board is comprised of seven members,
each with unique expertise.l'%

The South Dakota Department of Agriculture and the Department of Environmental and
Natural Resources merged in 2021 to become the South Dakota Department of
Agriculture and Resources to serve the state more effectively and more effectively.[®l

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Conservation Districts (CDs)

CDs are a sub-division of the state government and coordinate assistance between
local, state, and federal resources. Each district is comprised of five publicly elected
supervisors. District functions include conservation leadership, promoting land use
practices that promote the health of air, soil, water, plants and habitat for animals,
wetlands restoration, groundwater resource protection, and tree planting and land
cover.l''l Coordination between CDs is administered via the South Dakota Association
of Conservation Districts. The DANR Division of Resource Conservation & Forestry and
the State Conservation Commission assist CDs with programs and technical
assistance, provide funding for CDs projects through the Coordinated Natural
Resources Conservation Grant program and loans for equipment and supplies, and
support accounting and financial reporting procedures. [l

Drainage Districts

Drainage districts in South Dakota are specific to a localized area and are focused on the
practical implementation of drainage solutions, which entails controlling the flow of water
to prevent flooding and ensure water is diverted from areas from damage-prone areas.
They are also responsible for constructing and maintaining drainage infrastructure,
including open ditches, culverts, and underground tile systems. Drainage districts are
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governed by elected trustees from within the district, typically elected by landowners in
the district. The elected trustees have the authority to make decisions regarding the
planning, funding, and operation of drainage projects. Drainage districts are overseen by
county drainage boards and may be replaced by coordinated drainage areas established
by the county. The board of county commissioners also provides funds, equipment, and
accommodation for drainage activity taking place in its jurisdiction.

Water Development Districts

South Dakota has seven Water Development Districts (WDD) that have a broad mandate
to promote conservation, development, and responsible water management within their
boundaries. They serve as a district-wide clearinghouse authority for water quality and
supply projects through technical, organizational, and financial assistance to prospective
and existing project sponsors and through recommending projects for inclusion in the
state water plan. Their purpose, duties, functions, and other controls are enumerated in
Title 46A (Water Management) of the South Dakota Codified Laws.I3l On a practical level,
almost any activity involving water can be considered by the districts, but they have no
regulatory authority.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in South Dakota are
generally contained within the South Dakota Codified Laws (SDCL)" or the
Administrative Rules of South Dakota (ARSD)./?! Table 1 includes a brief description of
major policies and regulations governing each key practice areas, including their effective
dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the SDCL!"! or the ARSD.?l. Table 2 outlines the permitting entities and processes
for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in South Dakota

Practice Policy / Date Key Principles
Area Regulation
e Counties and municipalities in South Dakota have the authority to adopt
SDCL 11-41'31 | 4/9/2021 ordinances and regulations related to floodplain management under their
zoning and land-use planning powers
Enacted | ¢ Municipalities may establish stream boundaries, construct flood control
SDCL 9-36/'6! 1911. Last | works, and enter into agreements with the United States, the State of
updated South Dakota, or other government entities to prevent or control flooding.
2012
Enacted | e« Counties may enter into agreements with the United States, the State of
SCDL 7-18- 1971. Last | South Dakota, or other government entities to prevent or control flooding.
140171 updated
Floodplain 1972
Management Enacted | e Construction of flood control works requires a permit from the Water
SDCL 46-5- 1983. Last | Management Board.
4718 amended
2011.
SDCL 46-2A- ¢ Permits for flood control works may only be granted for projects that will
111181 1983 reduce damage from flooding or erosion and not increase flood risk
elsewhere.
44 CFR §59, ¢ Implementation of NFI'P .regulations.required for any action (federal, state,
$60, §65, and | 7/11/2024 or Ioga_l) that occurs within the Special Flood Hazard Area (SFHA) as
’§70[1§] identified on a Federal Emergency Management Agency (FEMA) Flood
Insurance Rate Map (FIRM)
Enacted | ® Municipalities may construct levees along any river of stream flowing
SDCL 9-36- 1911. Last | within or through its boundaries.
Levees
11016] updated
2012
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Practice Policy / Date Key Principles
Area Regulation
SDCL 46A-14- ¢ Provides .watershed districts with the authority to construct and maintain
28 t0 46A-14- 4/9/2021 levees, dikes, and other flood control works
310 e Grants districts the power to acquire property and rights-of-way necessary
for these projects
Enacted | ¢ Construction of flood control works requires a permit from the Water
SDCL 46-5- 1983. Last | Management Board.
47018 amended
2011.
¢ Requires entities discharging stormwater into state waters to obtain a
permit
SDCL 34A-21291 | 4/9/2021 | ® This includes stormwater from construction sites, industrial facilities, and
municipal separate storm sewer systems (MS4s).
¢ Erosion and sediment control measures must be taken through measures
Stormwater preventing sediment from entering water bodies via stormwater runoff
Management SDCL 46A-11- ¢ Drainage districts can construct and maintain stormwater management
20 to 46A-11-30 | 4/9/2021 facilities, levy assessments to fund stormwater projects, and acquire land
Bl necessary for stormwater infrastructure
e Implements the federal NPDES program in South Dakota, which includes
ARSD 74:52[21] 2/21/1993 stormwater discharges

e General permits authorize certain discharges of relatively uncontaminated
stormwater from construction, industrial, MS4

environment
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Practice Policy / Date Key Principles
Area Regulation

¢ Provides counties with permitting authority and regulatory framework for
permissible surface water drainage through county drainage plans.
Drainage plans are implemented by drainage controls administered by a
given county. County Commissions act as Drainage Boards, which have
county-wide/broad jurisdiction, focus on regulation and oversight, and are

4/9/2021 part of the county’s government structure.

¢ Provides for the replacement of drainage districts with other management
structures, including coordinated drainage areas.

¢ Any unit of local government may enter into a joint powers agreement with
the board of county commissioners and with each other to avoid
overlapping drainage jurisdiction and promote cooperation and continuity.

Drainage SDCL 46A-
Management 10AB]

SDCL 46-7-2 to e Construction, alteration, or repair of a dam or reservoir may require a
46-7-3, 46-7- 4/9/2021 permit from the South Dakota Department of Agriculture and DANR,
5018] depending on size of dam and whether the storage capacity is increased
¢ Authorizes DANR to conduct safety inspections of dams

Dam
Management e Establishes criteria for dam classification based on hazard levels,

ARSD requirements for emergency action plans (EAPs), and standards for dam
74:02-084 | 3/26/2019 | safety inspections; high hazard dams must have an EAP
¢ Specify engineering and safety standards that must be met, including
spillway capacity and structural integrity,

¢ Sets specific standards for pollutants in surface waters

SDCL 34A-2, o Classifies water bodies according to designated uses and assigns specific
Surface 34A-10120; 12/5/2018 water quality criteria to protect these uses
Water Quality | ARSD 74:51- e Includes antidegradation policy to prevent deterioration of water quality in
74:52[211122] waters that currently meet or exceed established standards

e Sets requirements for surface water discharge permits

SDCL 46-81'81 4/9/2021 | Ensures that dam operations do not infringe on the rights of other water
users
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Rights

gallons per minute

Practice Policy / Date Key Principles
Area Regulation

e Water right permits required for all uses of water except domestic use.

o Water right permit is required for domestic water use that exceeds either
Water Supply 25,920 gallons per day or a peak pump rate of 25 gallons per minute with
and Diversion | SDCL 46-5['8 | 4/9/2021 the exception of cattle in a pasture setting.

e Permits are required for water distribution systems using more than 18

Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

If still not satisfied, can seek

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
A floodplain development permit must be | A party not satisfied with decisions made
obtained from the local floodplain | by local floodplain administrators can file
administrator, who is usually part of the city | an administrative appeal to the Board of
Local or county planning department. County Commissioners or, in some cases,
Floodplain Floodplain the Drainage Board (SDCL 46A-10A-26).8

judicial review

in the state circuit court, which reviews
decisions made by administrative bodies
and can affirm, modify, or overturn the

decision. (SDCL 1-26).[3

Levees

Local
Floodplain
Administrator,
DANR

The application is submitted to the local
floodplain administrator or DANR if a flood
control permit is required. If the levee project
involves navigable waters or has the
potential to impact wetlands, a permit from
the US Army Corps of Engineers under
Section 404 of the CWA may also be
required.

Any person aggrieved by an
decision of a local floodplain

action or
administrator

may seek judicial review by filing with the

state circuit court. (SDCL 46

A and 31) 131124
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
The state has four NPDES permits | Any applicant or affected party disagreeing
associated with stormwater discharges: | with the final determination may file a
Construction, MS4, Temporary Discharge, | request for reconsideration by submitting
and Industrial (see Table 1). DANR issues | @dditional information or clarification to
permits to control and manage the discharge | PANR. If not resolved through ,
Stormwater DANR of stormwater to prevent pollution of water reconsideration, an app!lcant can S.me't a
bodies. forma! appeal t(_) the Office of Hearing
Examiners or directly to the Board of
Water and Natural Resources. After the
hearing, the hearing officer or board
issues a decision. (SDCL 34A-2, 1-26).
[20][23]
Permits are required by county boards for | County Boards hold the authority to decide
new drainage over a certain size or area and | what types of complaints to hear or can
for expansions of previously permitted | alternatively push complaints to the circuit
activity. court. Additionally, the DANR has a
statewide mediation program to assist
property owners in resolving disputes over
drainage issues (SDCL 46A-11A).B! This
Drainage Local involves DANR sending a mediation notice
Jurisdiction to the identified parties, setting a time and

place for an initial mediation meeting
between the parties to the dispute and a
mediator. Any person or party that claims to
be impacted is allowed to intervene in the
mediation process if their claim is properly
substantiated and if filed upon timely notice
(SDCL 46A-11A-9). Bl
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
To take advantage of right protection An applicant or affected party disagreeing
afforded in water rights law, a Location with an action of decision by DANR can
Notice must be filed prior to construction of | request a hearing for the Water
dams that impound 25 acre-feet of water or | Management Board to consider the
less at the primary spillway elevation, will application and recommendation during a
hold water only to be employed for in-place | board meeting (SDCL 46-7-19 to 46-7-22).
uses, and are constructed on a dry draw or | ['8]
nonnavigable stream. Dam construction
must begin within 60 days of filing.
Water Right Permits are required for dams
that impound 25 acre-feet of water or less at
Dams the primary spillway elevation, dams where
SD DANR diversions will be used for uses other than

reasonable domestic use, or if the proposed
dam is constructed on a navigable stream.
Permit approval is required before
construction begins.

The Safety of Dams rules dictate that a
South Dakota registered professional
engineer must prepare plans and
specifications for dams with a crest height
greater than 25 feet and dam crest storage
greater than 15 acre-feet. The Chief
Engineer may also request a preliminary
risk assessment (ARSD 74:02:08).14
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
SD DANR is the sole entity that issues A contested case hearing between an
water permits. South Dakota follows the applicant for water rights and petitioner in
prior appropriation doctrine, giving priority to | opposition to issuance of the water right is
users with senior priority dates, with the brought before the Water Management
exception that certain domestic uses take Board. The board’s ruling may be
precedence over other types of appealed to circuit court (SDCL 46-5-
o e [g]
Water Rights | SD DANR appropriations. The permitting process 15).

requires a notice to be published in the
county newspaper where the diversion
takes place and where water is used.
Processing uncontested applications can
take approximately three months. Contested
applications are considered by the state
Water Management Board.
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Texas Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Texas Surface Water Management Regulatory Structures for
Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Texas Water Development Board (TWDB) — Water
Supply and Flood Planning, Data Collection, Water Supply,
Conservation, and Flood Funding

Texas Commission on Environmental Quality (TCEQ) —
Cleanups and Remediation, Emergency Response,
Licensing, Permits and Registrations, Pollution Prevention,
Surface Water Permitting and Management

Local and regional
jurisdictions for
surface water
management
practices and
authorities

River Authorities!' — Public agencies that manage the
state’s rivers; Manage water supply, energy production,
and recreation

o Count: 24
Soil and Water Conservation Districts (SWCDs)!" —
Locally governed and landowner operated, Soil erosion,
water conservation, land management practices

o Count: 216

Drainage Districts — Surface water runoff management,
flood risk mitigation, agricultural and developed land
drainage

Levee Improvement Districts — Flood protection, Storm
management

Overview of Key Practices

Key authorities regarding Texas water resources management are contained in the
Texas Water Code (TWC)Zl, and the Texas Administrative Code (TAC).FI
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Flood and Floodplain
Permitting and
Management

Local governments (cities, counties, and municipalities) adopt
and enforce floodplain ordinances that regulate development
within designated floodplains, as identified by the Federal
Emergency Management Agency (FEMA) through Flood
Insurance Rate Maps (FIRMs). TWDB is the state NFIP
Coordinating Office, administers the state’s flood planning
program, and provides grants to local governments for flood
planning, mitigation projects, and flood control infrastructure.
In some areas, local flood control districts are established to
manage flood risks and implement flood mitigation projects.

Levee Permitting and
Management

For levee construction or modification, permits from the TCEQ
are required. Additionally, Levee Improvement Districts (LIDs),
political subdivisions of the State of Texas, construct and
maintain levees and other flood control improvements along
rivers. LIDs are subject to administrative supervision of the
TCEQ.“

Stormwater
Permitting

TCEQ issues stormwater permits for runoff from construction
sites, industrial facilities, and publicly owned and operated
storm sewers. This includes stormwater discharges into
surface water bodies, which fall under the Texas Pollutant
Discharge Elimination System (TPDES), the state’s version of
the National Pollutant Discharge Elimination System
(NPDES). These permits regulate the quality and quantity of
wastewater and stormwater discharges to protect and
maintain water quality.

Drainage Permitting
and Management

Drainage districts (special-purpose districts) have the
authority to construct, maintain, and operate drainage
infrastructure such as canals, levees, ditches, and stormwater
retention basins. Additionally, cities, counties, and other local
jurisdictions often have their own drainage regulations and
permitting regulations. These are typically aligned with state
and federal standards but often include additional
requirements specific to local conditions.

Dam Permitting and
Management

TCEQ regulates the construction, operation, and maintenance
of dams over a certain height and storage capacity and
ensures their safety and compliance across the state. The
Dam Safety Program reviews and approves plans and
specifications for construction of new dams and modifications
to existing dams.

Surface Water
Quality Monitoring
and Management

TCEQ oversees surface water quality and is responsible for
monitoring, regulating, and protecting the quality of surface
water bodies. TCEQ establishes water quality standards to
maintain surface water quality in the state and conducts
regular monitoring to assess water quality conditions. The
TCEQ TPDES program has federal authority over discharges
of pollutants to Texas surface water, including discharges
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associated with oil, gas, and geothermal exploration and
development activities, which were previously regulated by
the Railroad Commission of Texas."

TCEQ administers water rights in Texas, which includes
issuing new and amended water rights as well as enforcing
them. Watermaster Programs enforce water rights within their
jurisdictions and the TCEQ regional offices enforce water
rights in all other areas of the state. [©

Surface Water Rights
and Availability

TEXAS STATE AGENCY(IES) OVERVIEW

Texas Water Development Board (TWDB)

The TWDB is a state agency responsible for financing public water projects in Texas,
planning for droughts and floods, and conducting water-related science and data
collection. The board was created by constitutional amendment in 1957 after years of
drought, which triggered disaster declarations in more than 200 counties. The board is
governed by a three-member board who are appointed by the governor with the advice
and consent of the senate. State law requires one board member to have a background
in engineering, one member to have a background in finance, and one member to have
experience in law or business. The primary functions of the TWDB are summarized
below:

e Water Supply Planning: The board is responsible for developing and
implementing a statewide water plan, which is updated every five years and
identifies water demands, available supplies, and strategies to meet the state’s
future water needs. TWDB supports each of the 16 regional planning areas in
Texas in developing their respective regional water plans, which are then
integrated into the State Water Plan.

o Water Project Financing: Another important function of the board is to provide
loans and grants to Texas communities for a wide range of water and wastewater
projects, including stormwater control, dams, reservoirs, water distribution
systems, agricultural water conservation projects, and wastewater treatment. A
major funding initiative managed by the TWDB is the State Water Implementation
Fund for Texas, which supports the implementation of water supply projects
identified in the State Water Plan.

¢ Flood Planning and Mitigation: The TWDB is tasked with developing the state’s
first comprehensive flood plan. The plan brings together the findings of the 15 river
basin-based regional flood plans and makes legislative and floodplain
management recommendations to guide state, regional, and local flood control
policy. Additionally, the board provides flood funding through state and federal
grants, conducts floodplain mapping and related services, and administers the
National Flood Insurance Program (NFIP) in Texas.
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Texas Commission on Environmental Quality (TCEQ)

The TCEQ is responsible for safeguarding the environment and public health in Texas by
regulating air and water quality, managing waste, responding to environmental
emergencies, and promoting sustainable practices. The TCEQ is made up of six Offices
(Air, Waste, Water, Compliance and Enforcement, Legal and Administrative Services.
The Office of Water administers surface water permitting and management at TCEQ,
protecting the State’s water resources in a manner consistent with sustainable economic
development, working towards clean and available water. Each of the four divisions in the
Office of Water are summarized below:[’]

e Water Supply Division (Drinking Water): Ensures the efficient administration of
the production, treatment, delivery and protection of safe and adequate drinking
water, and also provides general supervision of districts. This includes ensuring
that water produced by a public water system (PWS) is safe to drink through
consumer confidence reports, monitoring, notification, and approval requirements.

e Water Availability Division (Surface Water Rights and Availability): Permits
surface water rights and manages Texas’ Watermaster programs. Managing
surface water rights includes consideration of water conservation and drought
contingency plans, environmental flows, and water availability. Watermasters’
enforce water rights, monitor water use, and report any violations of water rights
or unauthorized use. There are four Watermaster Programs, funded by the water
right holders, in the Brazos River, Concho River, Rio Grande, and South Texas
area.

e Water Quality Planning Division (Water Quality in Rivers, Lakes, and
Estuaries): Preserves and improves the quality of the state's surface waters by
establishing quality standards; monitoring, assessing, and reporting conditions;
and implementing plans to reduce pollution and improve water quality. The division
uses an adaptive, iterative cycle of management activities to ensure quality and
continuously improve programs and procedures.

o Water Quality Division (Wastewater and Stormwater): Establishes permitting
requirements for discharges into or adjacent to water in the state, and issues a
variety of permits, registrations, and authorizations. This includes Section 401
Certification Reviews of U.S. Army Corps of Engineer Section 404 permits for the
discharge of dredged or fill materials into waters of the U.S. (WOTUS).
Additionally, the program issues permit by rule for PWSs, which allows generators
of hazardous waste to treat certain wastes without having to go through the formal
permitting process.® Additionally, the program issues stormwater and wastewater
permits, water rights, and water diversions.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

River Authorities

River authorities in Texas are political subdivisions of the state government that have the
power to conserve, control, and distribute the waters of a designated geographic region.
Sources of funding for river authorities include user fees from selling water, electricity,
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wastewater treatment, and other services. Many river authorities were established during
a period of dam-building in the 1930s. They operate a variety of infrastructure, including
electricity-producing dams, reservoirs, electric transmission lines, and public parks. River
authorities’ range from one to 19 counties, but the majority cover an entire river basin or
large portions of it. Each river authority is governed by its own law, usually a chapter of
the Special District Local Laws Code, that grants it broad authority to engage in a variety
of functions. However, the actual functions each river authority performs vary widely
depending on its location, water needs, and roles of other water entities.

Soil and Water Conservation Districts (SWCDs)

SWCDs aim to further soil and water conservation efforts and work with public and private
organizations and agencies to enhance water quality and quantity in the state. They
formed after the passage of the Texas Soil Conservation Law and with the establishment
of the Texas State Soil and Water Conservation Board (TSSWCB), which provides
technical and programmatic assistance and administers grants to SWCDs. The TSSWCB
also provides funding to SWCDs to support the administrative costs of the districts and to
implement conservation programs. SWCDs are a subdivision of the State government
and are brought into existence by a vote of the landowners within the boundaries of the
district. They are then administered by a board of five directors, each one coming from
one of the five subdivisions (SWCD State Districts) to ensure geographical
representation.['0]

Drainaqge Districts

Drainage Districts are special-purpose districts that construct, maintain, and operate
drainage systems. Additionally, many drainage districts have the authority to levy taxes
and issue bonds to finance drainage projects, which includes their construction,
maintenance, and operation. To create a drainage district, landowners in a specific area
submit a petition to the commissioner court. The district is governed by an elected board
of directors.

Levee Improvement Districts

Levee Improvement Districts (LIDs) are political subdivisions of the state and are subject
to the administrative supervision of the TCEQ. They are responsible for providing flood
protection and stormwater management services. They construct and maintain levees
and other flood control improvements along rivers as well as reclaim lands from overflow
from rivers and ensure their proper drainage. The primary source of funding for LIDs
comes from property taxes levied on property owners within their boundaries.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES

Key policies and regulations related to surface water management in Texas are generally
contained within the TWC or the TAC. Additionally, there are some important statutes
located in the Texas Local Government Code (TLGC) and Texas Government Code
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(TGC). Table 1 includes a brief description of major policies and regulations governing
each key practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the TWC or the TAC. Table 2 outlines the permitting entities and processes for
appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Texas

Practice
Area

Policy /
Regulation

Date

Key Principles

Floodplain
Management

TWC, Chapter

16-Subchapter |
[2]

9/1/1985

e Local governments must adopt and enforce floodplain management
ordinances that meet or exceed the minimum standards set by the
National Flood Insurance Program (NFIP) to be eligible for flood
insurance

e Supports floodplain mapping to assist in planning and managing flood
risks

e Permits must be obtained for development within floodplains to ensure
that construction activities do not increase flood risks

TLGC, Chapters
232 and 233["1]

9/1/1989
9/1/1991

e Counties may require developers to submit subdivision plats
demonstrating how the development will be protected from flooding,
including the use of flood control structures

e Counties have the authority to require permits for floodplain
development and can impose conditions to mitigate flood risks

e Counties can enforce floodplain management regulations, including
imposing fines and other penalties for non-compliance

TAC Title 31,
Part 10[!

1/1/1998

e Provides guidelines for the development of regional and state flood
plans, used to guide floodplain management and mitigation effort

e Specifies rules local governments must follow to remain in compliance
with state and federal floodplain management requirements

Levees

TWC, Chapters
16 and 574

8/30/1971

¢ Procedures for creating LIDs (special-purpose districts formed to
manage levee construction, maintenance, and flood control) include
petitions by landowners, approval by the TCEQ, and holding of an
election

¢ Outlines requirements for design, construction, and maintenance of
levees, ensuring that they meet safety and engineering standards
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Practice Policy / Date Key Principles
Area Regulation
e The Texas Department of Emergency Management (TDEM) coordinates
responses to levee failures, including evacuation, repair, and recovery
TEC STaPer | on1/1987 | efforts
¢ Local governments must include levee-related risks and response
strategies in their emergency management plans
e Entities discharging stormwater into waters of the date must obtain a
TWC, Chapter 9/1/1967 permit from the TCEQ
26 e All stormwater discharges must comply with water quality standards and
implement best management practices (BMPs)
Permits!13] 8/14/2021 | ¢ General permit requirements for stormwater discharges from industrial
ermits ; L "
3/5/2023 facilities, construction activities, small municipal separate storm sewer
TXR050000, C o ;
8/15/2024 systems (MS4s), and quarries in certain watersheds.
TXR150000, 3/29/2019
Stormwater TXR0400007,
TXG500000@"
Management
¢ More stringent regulations for the Edwards Aquifer (due to its sensitivity);
includes the submittal of Water Pollution Abatement Plans (WPAPs)
TAC, Title 30, from projects within the Edwards Aquifer recharge transition and
Chapters 213, | 12/27/1996 | contributing zones
305, and 3118 | 6/19/1986 | e« Stormwater discharges associated with industrial activities, construction

activities, and MS4s must obtain permits under the TPDES program
¢ Best management practices for certain watersheds and facilities are
included in watershed-specific rules.
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Practice
Area

Policy /
Regulation

Date

Key Principles

Drainage
Management

TWC, Chapters
11 and 16/

9/1/1977

¢ Entities that divert or impound surface water for drainage must obtain a
permit from TCEQ.

¢ Authorizes the creation of drainage districts, special-purpose districts
established to manage and improve drainage infrastructure in specific
areas

e TWDB provides financial assistance to local governments and drainage
districts for flood control and drainage districts

TLGC, Chapter
23201

9/1/1989

e Couties can impose requirements on developers to construct drainage
infrastructure, including detention ponds, culverts, and drainage
channels

Dam
Management

TWC, Chapter
11, Chapter 12,
Chapter 16,
Subchapter Bl

911977

¢ A dam or reservoir can be constructed without a permit if used for
domestic or livestock purposes, and capacity does not exceed 200 AF.
However, a review of plans and specifications may still be required for
dam safety purposes.

¢ Establishment and enforcement of dam safety program, which includes
the inspection of dams, enforcement of safety standards, and oversight
of dam construction and repairs

e Dams must be inspected regularly based on hazard classification (high,
significant, or low); classification based on the potential consequences of
a failure with respect to loss of life and property damage

e Owners of high and significant hazard dams must develop and maintain
Emergency Action Plans (EAPs)

TAC, Title 30,
Chapter 299!

1/1/2009

¢ Outlines specific engineering standards for the design and construction
of dams, including requirements for materials, spillways, and structural
stability.

e Establishes inspection requirements to ensure dams meet safety
standards.

Surface
Water Quality

TWC, Chapter
262

9/1/1969

e Establishes permitting system requiring all surface water dischargers to
obtain a permit from the TCEQ
e TCEQ adopts, reviews, and revises surface water quality standards
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Practice Policy / Date Key Principles
Area Regulation
¢ Codifies the Texas Surface Water Quality Standards (TSWQS), which
TAC. Title 30 set criteria for various water q_uality parameters, includipg dissolved
Chap;ter 307[3’] 9/29/2022 oxygen, pH, temperature, toxic substances, and bacteria
e Standards assign designated uses to water bodies with corresponding
water quality criteria to project these uses
e Water rights holders must submit a water conservation plan and drought
TAC Title 30, 5/3/1993 contingency plan to TCEQ indicating adoption of reduced water use and
Chapter 288 increased water use efficiency measures
P * | 6/1/2011 y
2988 e Establishment of environmental flow standards; considered when
issuing or modifying water rights permits
e TCEQ can issue temporary permits for short-term water uses,
particularly in cases of emergency or seasonal need
e TCEQ can issue new water rights or change existing water rights.
Water Supply « Surface water uses exempted from permit requirement include domestic

and Diversion
Rights

TWC Chapter
11, Subchapter
G2l

and livestock use, wildlife management, and emergencies like wildfires
e Allows for use of water for beneficial uses such as municipal, industrial,
agricultural, mining, and recreation
e TCEQ has authority to appoint a watermaster for any water division or
subdivision where it is deemed necessary to protect water rights and
ensure equitable distribution of water
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

Administrator

Permit Type | Permitting Permitting/ Review Process Overview Dispute / Appeals Process
Entity
Property owners or developers intending to | If an applicant disagrees with the decision
build or modify structures in a designated | of a permit (denial or specific conditions
floodplain must apply for a floodplain | imposed), they can file a formal appeal
development permit from the local floodplain | with the local floodplain management
Local administrator. authority. This decision is typically final at
Floodplain F| . the local level, although if the decision
oodplain

involves state regulations or broader
environmental regulations, it may be
appealed by the TCEQ. The TWDB, as the
State NFIP Coordinating office, may also
work with FEMA and communities to
resolve disputes.

An application for the construction or
improvement of a levee must be filed with the
executive director together with a set of
preliminary plans. Ordinarily, existing maps
and information are adequate for the
development of acceptable preliminary plans

Any person aggrieved by an action or
decision of TCEQ can file a request for
reconsideration or an administrative
appeal. The review process may include
meetings, further analysis, and potentially
a public hearing. If the dispute is still not

Table 1).

Levees TCEQ without the necessity of extensive site | resolved, it may be referred to the State
clearing or detailed surveys. Office of Administrative Hearings (SOAH)
and is overseen by an Administrative Law
Judge (ALJ). If the parties are still not
satisfied, they can seek judicial review by
filing a lawsuit in state court.
The state has four general stormwater | Any activities that may cause pollution
permits: Industrial, Multi-Sector, | from stormwater runoff must apply for an
Stormwater TCEQ Construction, small MS4s, and Quarries (see | individual TPDES permit if not eligible for

coverage under these general permits with
TCEQ.
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Permit Type | Permitting Permitting/ Review Process Overview Dispute / Appeals Process
Entity
Developers must obtain a permit from the city | A formal complaint can be filed with the
or county, which includes approval of | relevant local authority or drainage district.
drainage plans to ensure new developments | The local authority or drainage district
comply with local drainage ordinances. In | would then inspect the site, review the
Drainage Local Drainage | areas served by a drainage district, the | complaint, and investigate the alleged
Administrator district itself may issue specific permits for | violation or issue. If the aggrieved party
drainage projects with its boundaries. disagrees with this decision, they can
request a hearing before the city council,
county commissioners’ court, or the board
of directors of the drainage district.
Upon receipt of a dam construction or TCEQ may conduct an internal review of
modification application, the TCEQ conducts | the complaint or appeal to determine if the
a review, which includes an evaluation of issue can be resolved administratively. If
the dam’s design, safety measures, the dispute cannot be reconciled, it may
environmental impacts, and downstream be referred to SOAH for a contested case
Dams impacts. The TCEQ may be required to hearing before an ALJ. The ALJ will then

TCEQ

provide public notice of the proposed dam
project. High-hazard dams may be subject
to periodic inspections by the TCEQ to
ensure continued compliance with safety
standards.

issue a “proposal for decision” (PFD),
which is reviewed by the TCEQ
commissioners who then issue a final
order. A party dissatisfied with the TCEQ’s
final order may seek judicial review by
filing a lawsuit in a state district court.
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Permit Type | Permitting Permitting/ Review Process Overview Dispute / Appeals Process

Entity

TCEQ evaluates water right applications The water rights dispute/appeals process
and typically processes simple and begins with a public notice and the
uncontested applications within 300 days. In | opportunity for protest, followed by a
some cases, a public notice may be contested case hearing before an ALJ, if
required, which could increase the necessary. After the hearing, the TCEQ

Water Rights | TCEQ processing time. In jurisdictions covered by | reviews the findings and issues a final
a watermaster program, watermasters order, which can be further appealed to a

monitor water use and enforce water rights. | state district court.
Additionally, water users with permits must
submit declarations of intent to the

watermaster for approval before the water

can be used.
TCEQ evaluates water quality applications TCEQ will consider all comments which
and typically processes simple and have been filed in a timely manner to

uncontested applications within 360 days. In | determine whether any issues that were
most cases, two public notices and a public | raised require changes to the preliminary
comment period are required, which could decision or the proposed permit, and
increase the processing time. prepare a written response to all relevant
comments. All timely filed hearing and
reconsideration requests will be
considered by the TCEQ. If granted
requests and issued are referred to SOAH
or ADR where the evidentiary record is
considered. TCEQ will then make a final
decision on the draft permit.

Water Quality | TCEQ

(1) * Due to a delay in the Texas NeT-MS4 system set-up, TCEQ adopted renewal Phase Il MS4 General Permit
(TXR040000) on August 14, 2024.

(2) * TCEQ anticipates issuing the renewal of the general permit in 2025 pending the completion of rulemaking for 30 TAC
Chapter 311, Subchapter H; No new or renewal application for authorization can be submitted in the interim.
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Utah Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Utah Surface Water Management Regulatory Structures for Key
Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

The table below summarizes some key considerations regarding surface water
management regulatory structures, authorities, and the use of watershed-level

jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Utah Division of Water Resources (Department of
Natural Resources) — Water planning, development of
water sources and systems, consultation on interstate
agreements, and management of revolving loan funds for
water development projects. The duties of the Utah
Division of Water Resources are described in Utah Code
Title 73, Chapter 10.

Utah Watersheds Council — Stakeholder forum to
facilitate discussion of water policy at the watershed and
state levels. Facilitates the establishment of local councils.
Established by the Division of Water Resources under the
Watershed Council Act (HB 166) (2020).

Utah Division of Water Rights (Department of Natural
Resources) — Regulation of water rights, water rights
adjudication, dam safety. The duties of the Utah Division of
Water Rights are described in Utah Code Title 73, Chapter
2.

Utah Division of Water Quality (DWQ) (Department of
Environmental Quality) — Administration of federal surface
water quality standards and Utah’s Water Quality Act for
areas including stormwater, drainage, nutrient pollution,
and watershed protection, and management of revolving
loan fund for water quality projects. The duties of the DWQ
are described in Utah Code Title 19, Chapter 5.

Utah Division of Drinking Water (DDW) (see
https://deq.utah.gov/division-drinking-water for more info.)
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Local and regional
jurisdictions for
surface water
management
practices and
authorities

e Water Conservancy Districts — Water Conservancy
Districts are tasked with conserving and developing water
resources for beneficial use and have authority to control
and make use of unappropriated waters for domestic and
agricultural use.["8]

o Count: 15

e Community Floodplain Management — On a local level,
communities are responsible for adopting and enforcing a
flood damage prevention ordinance and overseeing local
permitting for development in the floodplain.®!

o Count: community-based

o Drainage Districts — Local government entities
responsible for construction and maintenance of land
drainage.

¢ Local Watershed Councils - Local councils, certified by
the Utah Watersheds Council, that provide forums for
discussion and collaboration on watershed issues and
work to address local water management challenges.

o Count: 12

Overview of Key Practices

Key authorities regarding Utah water resources management are contained in the
Utah Code, Title 73 (Water and Irrigation) and the Utah Administrative Code (UAC)
Title R317 (Environmental Quality, Water Quality).

Flood and Floodplain
Permitting and
Management

The Utah Floodplain Management Program is housed within
the Utah Division of Emergency Management (DEM) and
provides state-level oversight of floodplain management in
accordance with the minimum requirements of the National
Flood Insurance Program (NFIP). On a local level, the
planning divisions in communities (jurisdictions with zoning
authority) are responsible for issuing floodplain development
permits and maintaining flood maps.!

Levees

The State of Utah does not appear to directly regulate the use
of levees. If a levee meets the regulatory design, operation,
and maintenance criteria, it is accredited by the Federal
Emergency Management Agency (FEMA) as providing
adequate risk reduction and the levee-impacted area will be
designated as moderate-risk, as opposed to being classified
in the Special Flood Hazard Area (SFHA).I8l The Utah
Department of Public Safety evaluated the risk of levee failure
in the 2024 update of the Utah Enhanced State Hazard
Mitigation Plan. The Department emphasized the need for
obtaining FEMA certification and accreditation for existing
levees in the state.l?]
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Stormwater
Management

The Utah Division of Water Quality manages the Utah
Pollutant Discharge Elimination System (UPDES) and the
permitting for stormwater and pollutant management, which is
required by the National Pollutant Discharge Elimination
System (NPDES). The Utah Storm Water Program is part of
the UPDES Program and regulates storm water discharges
from municipal systems, construction activities, and industrial
activities. Concentrated Animal Feeding Operations (CAFOs)
that discharge to waters of the state are considered point
source dischargers and are regulated by the UPDES permit
program.

Drainage
Management

Drainage management is overseen by local districts, which
are established under Title 17B of the Utah Code. These
districts manage drainage projects, including stormwater
systems and agricultural drainage. They have the authority to
construct, maintain, and improve drainage infrastructure and
can finance these projects through taxes or bonds. Districts
also collaborate with local governments to ensure projects
align with land use plans, minimizing flood risks and
enhancing water flow efficiency.

Dam Permitting and
Management

The Utah Division of Water Rights oversees the state’s Dam
Safety Section, which provides technical expertise on the
design, construction, operation and inspection of existing
dams and dams that are being developed. Written approval
from the State Engineer is required before commencing any
construction, alteration, removal, or abandonment of dams or
reservoirs. The Utah Division of Water Resources provides
state allocated funds for necessary dam safety upgrades.

Surface Water
Quality Monitoring
and Management

The Utah Division of Water Quality (DWQ), housed within the
Department of Environmental Quality, oversees surface water
quality management and administers Utah’s Water Quality
Act, which follows the minimum standards of the Clean Water
Act. The DWQ manages permits for point source discharges
and implements a nonpoint source pollution management
program.b!

Water Supply and
Diversion Rights

The Utah Division of Water Rights administers rights for water
supply and diversion. Rights for surface water diversion and
use established prior to 1903 can be established by filing a
“diligence claim” with the Division of Water Rights, subject to
public notice and judicial review. All other rights must be
established by the appropriation process administered by the
Division of Water Rights. The Utah Division of Water Rights
conducts statewide monitoring and enforcement of water
rights.[
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UTAH STATE AGENCY(IES) OVERVIEW

Utah Division of Water Resources

The division is an agency within the Utah Department of Natural Resources responsible
for statewide water policy and planning. It operates under a 9-member Board of Water
Resources composed of representatives from Utah’s eight river districts and the Great
Salt Lake. The division is organized into seven sections, each dedicated to overseeing
distinct aspects of water management in Utah:

e River Basin Planning: Prepares and updates the State Water Plan, statewide
water-use numbers, regional conservation goals, and basin reports.

e Water Conservation: Reviews water conservation plans submitted by water
suppliers to comply with the Water Conservation Act (73-10-32)'5 and provides
assistance as systems work to improve water efficiency.

e Design & Construction: Provides engineering design and construction
management services for board-funded irrigation and dam safety projects, as
well as engineering assistance for sister agencies (e.g., Wildlife, Parks).

e Project Funding: Helps the Board of Water Resources administer revolving
funds to develop new water projects and refurbish aging projects.

e Geology: Provides geologic expertise for applications in general geology,
hydrology, wells, groundwater recharge, geologic hazards, public inquiries, and
education, and provides technical assistance for sister agencies (e.g., Wildlife,
Utah Geological Survey).

e Hydrology & Modeling: Supports water planning and development activities
by determining the quantity of available water, assessing technical solutions for
water shortages, assisting the Construction & Design section with dam safety
projects, and producing water models to help with decision making.

e Technical Services: Provides Geographic Information Systems (GIS) and
Computer Aided Design (CAD) services to the rest of the division, partner
agencies, and the public, and manages datasets (e.g., water-related land use,
culinary water supplier boundaries, etc.).

Utah Watersheds Council

In 2020, Utah passed the Watershed Councils Act, authorizing the creation of the Utah
Watersheds Council and twelve local watershed councils to foster stakeholder
discussions on water policy without regulatory or enforcement powers, complementary to
county-level efforts. The Utah Watersheds Council comprises state agency leaders,
representatives from agricultural, environmental, and business sectors, and legal experts
in water law. The council is responsible for organizing itself, selecting leadership, adopting
policies, overseeing the local watershed councils, and promoting collaboration on water
management.['”] Quarterly public meetings are held, and federal agencies may be invited
to participate as liaisons. The council can advise the Governor and legislature on water
issues and is to advise the Utah Division of Water Resources on the preparation of the
State Water Plan.
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Utah Division of Water Rights

The Utah Division of Water Rights, also known as the Office of the State Engineer, is an
agency within the Utah Department of Natural Resources tasked with regulating,
adjudicating, and enforcing water rights, regulating stream channel alterations and well
drilling, collecting water use data, and managing dam safety in the state. The DWR is
organized into seven regions based on surface drainage areas, ['% each with unique water
rights policies.

The State Engineer appoints river commissioners to oversee distribution systems, which
are jurisdictions established either by court order or by the State Engineer and cover
specific areas of the state.['%] Distribution systems are used to keep track of surface water
and groundwater diversions and publicly report diversion data. While some Division of
Water Rights regions remain open to surface water appropriation, most are considered
to be fully appropriated and new diversions and uses can only be approved through
change applications filed on existing rights.®! Utah Code Title 73 Chapter 2 describes
statutes related to the State Engineer power and duties.

Utah Division of Water Quality

The Utah Division of Water Quality (DWQ) is an agency within the Utah Department of
Environmental Quality tasked with administering Utah’s water quality standards for areas
including stormwater, drainage, nutrient pollution, and watershed protection, and
management of revolving loan fund for water quality projects. The duties of the DWQ are
described in Utah Code Title 19, Chapter 5. The DWQ is guided by the Water Quality
Board, which is appointed by the governor with the consent of the state senate and meets
monthly. The Water Quality Board is intended to represent various stakeholders in the
water quality community, with nine positions that include representatives from industry,
local government, nongovernmental organizations, and public health. Board positions are
staggered over 3-year terms.['3]

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Water Conservancy Districts

Water Conservancy Districts are established by the State Legislature, with the purpose
of conserving and developing water and land resources to provide for the greatest
beneficial use of water in the state. There are 15 Water Conservancy Districts in Utah.
Water Conservancy Districts are authorized to control and make use of all
unappropriated waters, apply water to the highest duty for domestic and agricultural
use, and work with federal agencies to manage water projects. District boundaries are
determined based on water demand and supply, with some districts containing only a
single county and others containing multiple counties. They are governed by a board of
trustees not to exceed 11 members, or 21 members if the district is made up of more
than five counties. Board members are either elected, or appointed by the county
legislative body (if the district comprises a single county) or by the governor and the
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State Senate (if the district is made up of multiple counties). Board members must be
residents of the district. Funding for Water Conservancy Districts comes primarily from
water use fees and property taxes.!¢l

Community-level Floodplain Management

In Utah, community planning divisions are responsible for adopting and enforcing flood
damage prevention ordinances and overseeing local permitting for development in the
floodplain. Planning divisions are organized in counties and municipalities. They conduct
field inspections and issue citations for violations of flood ordinances and advise FEMA
when flood maps require updates. Floodplain permits are required for all development
that occurs within the Special Flood Hazard Area (SFHA).[®l

Drainage Districts

The Drainage District Act is described in Utah Code Title 17B, Chapter 2a and
establishes the framework for drainage districts in Utah, outlining their powers and
responsibilities. Districts manage land drainage through canals, ditches, and pipes,
focusing on improving land by controlling excess water. Their responsibilities include
issuing bonds, regulating water rights, and performing works such as widening or
straightening watercourses. Drainage districts can tax public and private land for the
benefits of drainage works, and trustees for each district are appointed by the county
legislative body.

Local Watershed Councils

Local Watershed Councils provide forums for discussion and collaboration on
watershed issues and work to address local water management challenges. The
councils are certified under the Utah Watersheds Council's framework, ensuring diverse
representation of stakeholders from agriculture, industry, water quality, and habitat
management. There are eleven local councils based on hydrologic basins and a twelfth
for the Great Salt Lake Basin (comprised of five watersheds draining into the Great Salt
Lake).['"] Each basin has an Area Planning Specialist from the Division of Water
Resources acting as a liaison.

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Utah are generally
contained in the Utah Code Title 73 and the UAC.

Table 1 includes a brief description of major policies and regulations governing each
key practice area, including their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation in Utah are generally
contained in the Utah Code Title 73 and the UAC.

Table 2 outlines the permitting entities and processes for appeals or disputes for each
key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Utah

Practice Policy / Date Key Principles
Area Regulation
e A floodplain development permit from the local community is required if
Federal Amended: the proposed development is located in a Special Flood Hazard Area
Regulation 44 7/1 1/2024' (SFHA) as determined by the community’s Flood Insurance Rate Map
Floodplain CFR 60.3(b)" (FIRM), and for construction and development activities that occur within
Management 100-year flood hazard areas.
Utah Code 73- o Rquires_anyone wa.ntin.g to alter the bed or bans ofg natural stream. to
3-29015] 5/13/2024 Obtim written authorization from the State Engineer prior to commencing
work.
Utah e Emphasizes the need for obtaining FEMA certification and accreditation
Enhanced for existing levees in the state.
Levees State Hazard 2024
Mitigation
Planl?%
¢ Permits must be obtained for discharges associated with construction and
industrial activities, medium and large municipal storm sewer systems,
UAC R317-8- and d.isct_warggs c_:c_)ntributing toa _violation of water quality standards or
1121 4/15/2021 contributing significantly to pollution of waters of the State.
Stormwater e Concentrated Animal Feeding Operations (CAFOs) that discharge to
Management waters of the state are considered point source dischargers and are
regulated by the UPDES permit program.
Utah Code 19- ° Describ_es the conditioqs and requirementslfor stormwater permits under
5108 504! 5/01/2024 | the environmental quality code Water Quality Act.
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Practice Policy / Date Key Principles
Area Regulation
e A "ditch" is defined as any drain or watercourse, natural or constructed,
within or outside the drainage district.
Enacted: |  Drainage Districts may regulate and control all water developed,
Drainage Utah Code 2007 appropriated, or owned by the district for the benefit of district
Management 17B-2a-2I""1 | Amended: | landholders.
2023 ¢ A person who impairs the usefulness of a drain, ditch, or other work of a
drainage district is guilty of a class C misdemeanor.
e No new drainage districts may be created.
¢ Approval from the State Engineer is required before anyone can construct,
Utah Code alter, or abandon dams.
Dam Title 73 1990- e Dams are classified according to hazard and use.
Management Chapter 5a 1996
(Dam (varies)
Safety)!"®
¢ Describes definitions and general requirements, standards for quality of
UAC R317 waters of the state (R317-2), and includes rules on pollutant discharge
Rules 1-15 elimir_la_tion systems (R317.-8), administrative procedures (R31?—9), _
100-102 40’1 6/01/2014 pgrmlttlng water reuse projects (R31?-13), gpprqval of change in point of
550 56(5 anci discharge (R317-14), and water quality certification (R317-15)
Surface '80112! e Surface water quality standards are reviewed and updated every three
Water Quality years by the DWQ, or in response to new information or changes in State
or Federal Laws.P!
Utah Code e Covers the .Iaws related to water quality, 'including the mgkeup of the
Title 19 5/01/2024 Water Quality Bo_ard, rules relate_d to ggrlcultural wgter dlsc_harge,
Chapter 5’[13] stormwater permits, and the designation of areas with quality control

problems.
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Practice Policy / Date Key Principles
Area Regulation
Utah Code o Water. r.ights are based on prior appropriation for beneficial use, where
Title 73-1. 73- 2024 beneficial use is declared to be a public use (73-1-5).
2 73.3 ’73_ (varies) e Priority of water rights is given to the first one to appropriate a water
’ 4[15’] source (i.e., first in time first in right) (73-3-5a).
Water Supply e All waters in the state are considered a public resource.
and Diversion e Legislative framework that establishes diverse stakeholder forums for
Rights water policy discussions without regulatory or enforcement powers.
Watershed e The Utah Watersheds C_ouncil consists of state officiellls,. univergity
Councils Act 5/12/2020 | representatives, and various stakeholders, with a majority required for

quorum.
e Watershed Councils must hold at least semi-annual meetings and
maintain public access to documents and policies.
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Table 2. Regulatory Pathways for Surface Water Management Projects

Development

administrator

project and information on base flood
elevation, flood encroachment analysis,
and no-rise certification.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Floodplain development permits must be | Appeals are made locally to the local
obtained from the local floodplain | floodplain administrator’s office.!]
: Local administrator. Permitting documents can
Floodplain . ) .
floodplain include an overview of the proposed

Streambed or

Any work involving the alteration of the

The state engineer may approve the

stream g;%ca?e":'s'on bed or banks of a natural stream requires | application, in whole or in part, with any
channel Rights written  authorization from the State | reasonable terms needed to protect the
alterations Engineer prior to starting construction. natural environment.[15]
Our research did not reveal any | N/A
regulation of levees at the state level in
Utah, however, the Utah Department of
Public Safety has placed priority on
Levees N/A obtaining FEMA certification and
accreditation for existing levees in the
state.??l Levees constructed in wetlands
may be subject to federal permitting
requirements.
Utah Applications for surface water discharge | The DWQ, upon review of permit
Department of | permits (UPDES municipal, industrial, | applications, will issue a draft permit, seek
Environmental | stormwater, or construction) and | public comment in area newspapers, hold
Stormwater | Quality, operating permits for wastewater | N€cessary public hearings, and issue final
\?\/“;l{i‘?gg;my treatment systems are submitted to the permits.t
(DWQ) Utah DWQ.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Drainage management is handled | Landowners can submit a validation petition,
locally. Prior to the passage of Utah | requesting a court to validate actions related
Code 17B-2a-204, which prohibits the | to a district's eligible functions, including
formation of new drainage districts, | drainage projects. The petition must describe
landowners could petition the local | the project, present the facts supporting its
Drainage Drainage government for the formation of a |validity, and be verified by the district’s
Districts drainage district. Landowners within an | board. A hearing is scheduled by the district
existing district can request that the | court, with  public notice provided.
district execute a project within its | Landowners may participate in the hearing or
jurisdiction.[8] submit objections, but failure to appear
results in automatic acceptance of the
petition’s claims.
Dam approval is subject to the authority | A person who disagrees with an order
of the State Engineer’s office (DWR). regarding a dam may file a Request for
Utah Division | Approval from the state engineer is Reconsideration with the State Engineer
Dams of Water required before anyone can construct, within 20 days. Alternatively, an appeal may
Rights alter, or abandon dams.['"! be filed with the district court within 30 days
of the order or up to 30 days after a Request
for Reconsideration is denied.[?]
The State engineer issues water rights | The State Engineer provides notice to all
and specifies the conditions of use. The | potential water right claimants to submit
water rights adjudication process claims. Water users can contest the list of
Utah Division | defines existing rights, quantifies unclaimed rights and the proposed
Water Rights | of Water unknown rights, and removes unused determination by filing an objection with the
Rights and abandoned rights through judicial district court. Objections must be resolved

decree of the district court.

before a decree can be rendered on the list
of unclaimed rights or the proposed
determination.!
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Wisconsin Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Wisconsin Surface Water Management Regulatory Structures
for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Wisconsin Department of Natural Resources (DNR) —
Water Quality Standards and Monitoring, Wastewater
Discharge Permitting, Surface Water and Wetland
Protection, Floodplain and Shoreland Zoning Management,
Aquatic Habitat Conservation, Invasive Species Control
Wisconsin Public Service Commission (PSC) —
Regulation of Water Utilities, Approval of Water Utility rates
and Policies, Water Conservation Program Oversight,
Water Utility Management

Wisconsin Department of Agriculture, Trade and
Consumer Protection (DATCP) — Nutrient Management
and Runoff Reduction, Agricultural Water Management,
Pesticide and Fertilizer Regulation, Conservation Grants
and Technical Assistance

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Land Conservation Committees (LCCs) — County-level
management of soil conservation and non-point source
water pollution through the development of Land and
Water Resource Management Plans.

o Count: 72 LCCs

Regional Planning Commissions (RPCs) — Multi-county
planning agencies that assist local governments with
regional land use, transportation, and water resource
planning.

o Count: 8 RPCs

Drainage Districts — Local government entities overseen
by a county drainage board, organized for the purpose of
draining water from agricultural lands.

o Count: approximately 190
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Overview of Key Practices

Key authorities regarding Wisconsin water resources management are contained in
Wisconsin Statues Chapter 281 et seq!”l, and the Wisconsin Administrative Code Chs.

NR 100-199 et seq!"%l,

Flood and Floodplain
Permitting and
Management

Local communities are responsible for developing floodplain
management ordinances and managing permitting for
floodplain development. Most communities are part of the
National Flood Insurance Program (NFIP) The Wisconsin
Department of Natural Resources (DNR) provides state
oversight, offering guidance, and technical assistance. The
regulatory framework and minimum requirements for the
state’s floodplain management program exceed those of the
NFIP, ensuring enhanced flood risk reduction and protection
of natural floodplain values.

Levee Permitting and
Management

The DNR issues permits for the construction, modification, or
repair of non-federally managed levees to ensure compliance
with state regulations. The DNR and state floodplain engineer
review permit applications and oversees levee projects,
including safety and environmental considerations. Local
governments or levee districts are responsible for maintaining
and managing levee systems, and they must report on levee
conditions as required. The DNR has the authority to inspect
levees and address any issues related to unauthorized or
non-compliant levee structures.

Stormwater
Permitting

Permits are required for construction sites that disturb one or
more acres, ensuring that erosion control measures are
implemented to prevent sediment runoff. MS4s also need
permits to manage stormwater runoff, reduce pollution, and
implement best management practices (BMPs). Permit plans
are submitted to the DNR, which reviews applications and
monitors compliance through inspections. DNR’s regulation of
stormwater quality covers storms up to the 2-year, 24-hour
storm event. Local governments may regulate water from
larger storms. Local governments with municipal permits are
responsible for implementing and enforcing their own parallel
stormwater regulations within their jurisdictions. Industrial
stormwater discharges are permitted by DNR through the
National Pollutant Discharge Elimination System (NPDES).

Drainage Permitting
and Management

The DNR handles permits for activities affecting navigable
waters, ensuring compliance with environmental regulations
and providing technical guidance. County drainage boards
and drainage districts manage local drainage systems,
overseeing construction and maintenance of drainage projects
and addressing local drainage issues. The DATCP oversees
these drainage districts, particularly with regard to expansion
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of drainage works, ensuring they comply with state laws and
monitoring the activities of the county drainage board.

Dam permitting and management are primarily regulated by
the DNR. The DNR oversees the permitting process for dam
construction, modification, and removal to ensure compliance
Dam Permitting and | with safety and environmental standards. Applicants can
Management complete the permit application process online. DNR'’s water
management engineers conduct ongoing inspections based
on the dam’s hazard rating and work continuously with dam
owners to ensure continued compliance.

Surface water quality monitoring and management are
overseen by the DNR, including the setting of Total Maximum
Daily Loads (TMDL). The DATCP supports these efforts
through the Land and Water Conservation Board, which
connects local and state governments in providing guidance
on conservation practices. County-level Land Conservation
Committees implement local soil and water conservation
projects to address non-point source pollution.

The DNR manages surface water supply rights for navigable
waters through a permitting system for large withdrawals,
diversions, and construction of intakes, with a focus on
maintaining public trust and ensuring that water use does not
adversely impact water levels or availability. Priorities include
upholding the public trust doctrine, which emphasizes the
protection of water resources for the benéefit of all citizens, and
respecting riparian rights, which grant property owners access
to water resources adjacent to their land!'l. Additionally,
regulations cover interbasin transfers of water to safeguard
water quantity and quality across regions. DNR is the state’s
representative of the Great Lakes Compact Council and
oversees diversions from the watershed of the Great Lakes.

Surface Water
Quality Monitoring
and Management

Water Supply and
Diversion Rights

WISCONSIN STATE AGENCY(IES) OVERVIEW

Department of Natural Resources

The DNR is responsible for protecting and managing the state’s natural resources,
including its water, land, and wildlife. The DNR manages surface water programs,
including water quality monitoring, floodplain and shoreland zoning, stormwater
management, and regulation of water withdrawals and diversions. DNR maintains a
database of water permits. The DNR is structured into six divisions to manage its diverse
responsibilities:

e Environmental Management Division - The Environmental Management Division
of the Wisconsin DNR is responsible for overseeing programs that protect the
state’s air, land, and water resources!?. The division manages water quality
initiatives, hazardous waste regulations, air quality standards, and pollution
control efforts. The Division also implements policies for wastewater
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management, conducting environmental monitoring, and ensuring compliance
with both state and federal environmental laws.

e External Services Division - The External Services Division of the Wisconsin
DNR handles regulatory services like permitting, inspections, discharge permits
for large farms, and enforcement related to water, stormwater and land
management. It also provides technical assistance and outreach to ensure
compliance with environmental regulations, balancing economic activities with
sustainable practices to protect Wisconsin’s natural resources.

e Forestry Division - The Forestry Division of the Wisconsin DNR manages the
state's forest resources, focusing on sustainable forestry practices, fire
prevention, forest health, and public land management. The division also
supports private landowners with forest stewardship programs and ensures the
health and productivity of Wisconsin's forests for future generations.

e Fish, Wildlife & Parks Division - The Fish, Wildlife & Parks Division of the
Wisconsin DNR is responsible for managing and conserving the state's fish and
wildlife populations, as well as overseeing public lands and outdoor recreation.
The division implements conservation programs, regulates hunting and fishing,
and manages state parks.

e Internal Services Division - The Internal Services Division of the Wisconsin DNR
supports the agency's operations through functions like finance, human
resources, information technology, and administrative services.

e Public Safety and Resource Protection Division - The Public Safety and
Resource Protection Division of the Wisconsin DNR focuses on enforcing laws
related to natural resource protection, public safety, and environmental
regulations.

Department of Agriculture, Trade, and Consumer Protection

Drainage Program

The Department of Agriculture, Trade, and Consumer Protection (DATCP) oversees
around 190 active drainage districts across 27 counties, the state's drainage program,
which ensures that drainage districts, governed by county drainage boards, operate in
compliance with state laws. These districts manage constructed drains that help remove
excess water from agricultural land. About 10% of Wisconsin's drainage systems are
part of these regulated districts, and DATCP provides oversight under Wisconsin law,
including the monitoring of drainage boards and their annual reporting requirements.['°]

Land and Water Conservation Board

The Land and Water Conservation Board (LWCB) in Wisconsin is a key advisory body
focused on land and water conservation efforts. It operates under the DATCPE!. The
Land and Water Conservation Board (LWCB) comprises a mix of ex-officio members,
including secretaries from various state departments, appointed county representatives,
and specialized members representing urban areas, river management, agriculture, and
charitable organizations. Advisory members include federal and academic
representatives, such as those from the U.S. Secretary of Agriculture, the University of
Wisconsin-Madison, and county conservation staff. LWCBs key responsibilities include:
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e Assists in managing and allocating financial resources for local conservation
projects and programs.

e Approves comprehensive Land and Water Management Plans developed by
counties to address and manage local conservation challenges.

e Reviews and assesses priority lake and watershed plans to ensure they are
effectively addressing critical water resource issues and supporting sustainable
management practices.

LOCAL AND REGIONAL JURISDICTION(S) OVERVIEW

Land Conservation Committees

In Wisconsin, each county board must establish a Land Conservation Committee (LCC)
to oversee and implement local conservation efforts. The LCCs are composed of nine
board members, and their jurisdictions typically follow county boundaries, however,
collaboration across counties is common in broader conservation efforts. County boards
appoint members and members serve two-year terms!®l. The LCC is responsible for
developing Land and Water Resource Conservation Plans, coordinating with other
agencies, monitoring progress, and ensuring public involvement. The LCC may design
and build flood management structures and oversee landscape modifications to prevent
flooding.

Regional Planning Commissions

Regional Planning Commissions (RPCs) in Wisconsin are quasi-governmental agencies
formed by executive order of the Governor. Most parts of the state are covered by an
RPC. RPCs provide intergovernmental planning and coordination for the physical,
social, and economic development of the Region. Under Wisconsin law, RPCs conduct
research studies, collect and analyze data, and create plans for regional development.
RPCs publish reports on their objectives and findings and provide advisory services to
local governments and agencies on planning issues. The commissions may receive
additional designations under state and federal programs. For instance, one
commission is a designated water quality planning agency. The Commission maintains
regional development policies, serves as the sewer service area management agency,
provides technical assistance for groundwater studies and water quality management,
and promotes wetland preservation and floodplain management®*. The Commission
also participates in watershed planning projects and provides stormwater management
planning.

Commissions receive funding from state and federal planning grant programs, which
account for less than 40 percent of their total expenditures. The remainder comes from
local sources, primarily through general appropriations for data collection, planning, and
coordinationtl.

Drainage Districts

Drainage districts are established by a petition of landowners, under the jurisdiction of
the drainage board of the county in which most of the land is located. Drainage districts
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construct and maintain drainage infrastructure and manage conflicts between
landowners relating to drainage issues. Drainage districts may levee assessments to
landowners for the benefits received from projects. Oversight from the county drainage
board ensures that drainage districts comply with Wisconsin’s drainage regulations.[®!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Wisconsin are
generally contained within the Wisconsin Statues Chapter 281 et seql], and the
Wisconsin Administrative Code Chs. NR 100-199 et seq!'®.. Table 1 includes a brief
description of major policies and regulations governing each key practice area, including
their effective dates.

REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the Wisconsin Statues Chapter 281 et seq!’l, and the Wisconsin Administrative
Code Chs. NR 100-199 et seq!'®l. Table 2 outlines the permitting entities and processes
for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Wisconsin

Practice Policy / Date Key Principles
Area Regulation
e Each community is required to implement and uphold floodplain
zoning ordinances.
e Establishes uniform basis for floodplain regulations to protect public
Floodplain Administrative 8/1/2023 health and safety, reduce flood damage and costs, and promote
Management | Code NR 1160 responsible development in flood-prone areas.
¢ Includes zoning based on permitted uses.
e Requires lower floors 2 feet above base flood elevation and dry land
access to structures.
WI Statute 4/7/2021 Municipalities must provide right-of-way for levees and can appoint levee
31.36 commissioners to manage them.
g
WI Statute The DNR funds repairs and maintenance for the Portage levee system, but
Levees 31 3090 8/6/2023 | the City of Portage is responsible for ongoing upkeep after repairs are
] completed.
WI Statute Unk. The DNR may order the construction, maintenance, or removal of levees
87.02 (Note 1) | and other works necessary for flood control.
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Practice
Area

Policy /
Regulation

Date

Key Principles

NR 116.17

1986

¢ A municipality may change its floodplain zoning of an area protected
by a levee only if DNR finds that the levee provides adequate
protection.

¢ If a levee would cause obstruction of flood flows, floodplain mas,
zoning, regional flood profiles, and floodway lines must be updated
to reflect the change in flood height.

e The U.S. Army Corps of Engineers’ standards are the minimum
standard for levee design and construction.

e The local government must create an emergency action plan for any
area behind a levee that would otherwise be in a floodplain.

e Levees must be annually inspected by a professional engineer, and
the results of the inspection must be sent to DNR.

¢ Municipalities may permit levees that protect agricultural land from
floods up to the 10-year flood, provided that upstream increase in the
height of the 10-year flood is no more than 0.5 feet and there is no
upstream increase in the height of the regional flood.

Stormwater
Management

WI Statute
283.33

2017

e A permit from DNR is required for discharges of stormwater
associated with industrial activities, construction, municipal separate
storm sewers, and any other facility or activity that DNR determines
significantly pollutes the waters of the state.

e DNR may not require a permit under this section for diffuse surface
drainage or agricultural stormwater discharge.

e DNR is directed to establish rules for stormwater permit applications
and fees.
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Practice Policy / Date Key Principles
Area Regulation
A metropolitan sewerage commission may divert storm water, groundwater
WI Statute Unk. and water from lakes (other than the Great Lakes), rivers or streams into
200.35(9)(l (Note 1) | drains with a permit from DNR but may not divert the water to another
watershed.
¢ A county board of drainage commissioners is appointed by the court
or the state engineer to oversee the operations of any drainage
district located within (or mostly within) the county and make
Drainage WI Statute 2023 decisions related to drainage projects.
Management Chapter 88! e The board of commissioners is responsible for maintaining drainage
systems and ensuring they function properly.
e Landowners can petition for the formation of a drainage district if
they believe it is necessary to improve or maintain drainage.
Administrative e Systems must be designed to effectively manage water while
Code ATCP 2022 minimizing soil erosion and sedimentation.
48101 e Regulations to prevent drainage systems from contributing to water
contamination.
e A permitis required from the DNR for the construction, repair, or
removal of dams.
e Dams must be properly abandoned or removed with DNR approval,
Dam WI Statute 2023 ensuring that the removal does not negatively impact the
Management Chapter 311 environment or public safety.

Construction or enlargement of a dam that would affect the water
level within a drainage district or in a drain owned by an individual
requires permission from the drainage district or landowner.

Page 9 of 16

ek sz




Practice
Area

Policy /
Regulation

Date

Key Principles

Administrative
Code NR 333(11]

2021

Applies to the design, construction, operation, and maintenance of
large dams.

Dams must be designed following specific criteria based on the
potential hazard classification (low, significant, or high hazard).
These classifications are determined by a dam'’s size, location, and
potential failure consequences, considering factors such as
downstream population density, infrastructure, and environmental
impact.

Periodic inspections are mandated to ensure dam safety and
compliance with regulations.

Surface
Water Quality

Administrative
Code NR 102("2

2023

Establishes the general policy for water quality management and
protection of the state’s surface water.

Establishes the designated uses for Wisconsin’s surface waters,
including supporting fish and aquatic life, recreational use, and public
health protection.

WI Statute
Chapter 9203

2023

Establishes the land and water resource management planning
program.

Sets criteria for land and water resource management plans,
including control of non-point source water pollution.
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Practice Policy / Date Key Principles
Area Regulation
e Permits are required for withdrawal of water from streams for the
purpose of maintaining water levels in a navigable lake or stream or
for agriculture.
e Permits are required for withdrawals from lakes or streams that result
in a water loss averaging 2,000,000 gallons per day or more in a 30-
WI Statute 2011 day period.
30.18 e To receive a permit, the proposed withdrawal must not injure public
rights in navigable waters or adversely impact downstream riparians
Water Supply without ’Fheir corjsent. The _pr(_)posed withdr_aw.all and use must also
and Diversion be cpn&stent with thg pupllc mterest,.not significantly harm water
Rights quality, and not conflict with any applicable plan for future use of
waters of the state.
Administrative Establ_ishesl rul_es for water _supply and divgrsion rights_ in Wisconsip, _
Code NR 851114 2024 including criteria for managing and regulating water withdrawals, diversions,
and transfers across the Great Lakes Basin and other watersheds.
o Ratifies Great Lakes — St. Lawrence River Basin Water Resources
WI Statute 0023 Compact.
281.343!" e Any water withdrawal of 100,000 gallons per day or more on average

over any 30-day period within the Great Lakes Basin must be
reported and is subject to regulation.

(1) Effective dates of WI Statute sections are not explicitly included in legislation and may require consulting official legislative records or historical
archives for accurate information.
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Table 2. Regulatory Pathways for Surface Water Management Projects

floodplain zoning associated with the
construction of a levee may only be made if
DNR finds that the levee provides adequate
protection.

Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Floodplain development permitting is The process starts with filing an appeal
managed at the local level, with with the local government authority that
communities responsible for developing and | issued the permit. The local Board of
enforcing floodplain management Adjustment will review the appeal and may
Floodplain ordina_lnces. The DNR provides state hpld a hearin_g to resolve the issue. If the
Development Local oversight and sets standards that exceed dispute remains unresolved, an
those of NFIP, ensuring enhanced flood risk | administrative hearing can be requested
reduction. Each community must implement | and if needed, the appellant can seek
and uphold these floodplain zoning judicial review by filing a lawsuit in circuit
ordinances to align with state and federal court!71,
standards.
Local governments are primarily responsible | Disputes regarding levee permits or
for providing the necessary right-of-way for | management decisions should first be
levee construction and can appoint levee appealed to the local government or levee
commissioners to oversee their district responsible for the levee. If
Levees Local management(®l. Any changes to municipal unresolved locally, the issue can be

escalated to the DNR. For further
unresolved disputes, an administrative
hearing can be requested, and if the
dispute persists, judicial review can be
sought by filing a lawsuit in circuit court!'’].
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

The DNR administers a range of permits, If a permit holder or applicant disputes a
primarily through NPDES, including those stormwater permit decision, they should
for construction sites, municipal stormwater | contact DNR to seek a resolution. If this
systems, and industrial activities. The does not resolve the issue, the formal
permitting process requires compliance with | appeals process begins with filing a

Stormwater DNR standards designed to reduce pollutants, petition for a contested case hearing with
manage runoff, and protect water resources. | the DNR where an administrative law
Key components include the development of | judge (ALJ) will issue a proposed decision.
a stormwater management plan, Should the dispute remain unresolved, the
implementation of BMPs, and ongoing applicant may seek judicial review!'®l.
monitoring and reporting.
A permit from the DNR is required to alter If there is a dispute or appeal concerning
the course of a navigable stream, including | drainage permits, the process begins with
stream relocation or enclosing a waterway filing an appeal with the DNR within 30
into a pipe drain, conduit, or storm sewer. days of the permit decision. If the appeal is
General permits are for routine, low-impact | not resolved, the applicant can request an
activities, such as small drainage administrative hearing conducted by an
maintenance. Individual permits are needed | ALJ. Should the dispute remain
for significant projects, like large-scale unresolved, the applicant may seek

Drainage DNR modifications or new systems. Applicants judicial review!'?,

must submit detailed plans and
specifications with their application. The
DNR reviews these to ensure compliance
with water laws and environmental
regulations.

If there is a dispute between drainage
districts under the jurisdiction of the same
drainage board, the board will resolve the
issue. If there is a dispute between
drainage districts under different drainage
boards, the boards will work together to
resolve the issue. If the issue cannot be
resolved, the matter will go to arbitration.®
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity
Dam permitting and management are If there is a dispute or appeal concerning
overseen by the DNR. The DNR is dam permits, the process begins with filing
responsible for issuing permits for dam an appeal with the DNR within 30 days of
construction, modification, and removal, the permit decision. If the appeal is not
Dams ensuring compliance with state regulations resolved, the applicant can request an
DNR and safety standards. The permit application | administrative hearing conducted by an

process can be completed online through
the DNR's water permits page, where
applicants can obtain a WAMS ID, submit
applications, pay fees, and track the status
of their permits.

administrative law judge (ALJ). Should the
dispute remain unresolved, the applicant

may seek judicial review!®l.
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Permit Type | Permitting Permitting Overview Dispute / Appeals Process
Entity

Water withdrawals are regulated by the The dispute and appeals process for water
DNR through a permitting process that rights and permitting decisions begins
depends on the volume and location of the | when an applicant or affected party
withdrawal. Any withdrawal of 100,000 disagrees with the DNRs decision
gallons per day or more over a 30-day regarding waterway protection and water
period in the Great Lakes Basin requires a withdrawals. If a project does not meet the
Water Use Permit, which can either be a criteria for a general permit or exemption,
General Permit or an Individual Permit the applicant must apply for an individual
depending on the volumel'®l. Withdrawals permit. If the permit application is denied,
averaging 100,000 gallons per day or more | the applicant can submit an appeal to

Water Rights | DNR within a 30-day period, located outside of DNR or pursue further review through

the Great Lakes Basin must be reported to
DNR. An Individual Permit is needed for
withdrawals exceeding 1,000,000 gallons
per day over a 30-day period"l. Priority is
given to the first applicant requesting to
withdraw water from a given source.
Applicants must register and may need
additional approvals under Wisconsin law
before initiating or increasing withdrawals,
especially if the withdrawal could
significantly impact water resources.

administrative or judicial procedures
outlined under state statutes('’1.
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Wyoming Cut Sheet

DATE: December 28, 2024
TO: North Dakota Department of Water Resources
FROM: EKI Environment & Water, Inc.

SUBJECT: Review of Wyoming Surface Water Management Regulatory Structures
for Key Practices & Use of Watershed-level Jurisdictions

SUMMARY TABLE

Table below summarizes some key considerations regarding surface water management
regulatory structures, authorities, and the use of watershed-level jurisdictions.

Agencies Overview

State agencies
governing surface
water and their
primary or major
roles and
responsibilities

Wyoming State Engineer’s Office (SEO) — Water
Appropriation Permitting, Water Rights Adjudication, Dam
Design Permitting and Enforcement, Instream Flow
Protection and Permitting, Interstate and Intrastate
Streams and Rivers Management, Snow Survey Data
Analysis, Water Supply Forecasting

Wyoming Department of Environmental Quality
(WDEQ) — Water Quality Standards and Monitoring,
Watershed Protection, Point Source Discharge Permitting,
Nonpoint Source Planning and Grant Administration,
Nutrient Pollution, Stormwater Management,
Administration of State Revolving Loan Program
Wyoming Office of Homeland Security — State Oversight
of Community Enroliment in of National Flood Insurance
Program (NFIP), Disaster Mitigation and Response
Environmental Quality Council — Hearing Examiner for
Challenges to WDEQ Decisions and Other State Agencies
Regarding Environmental Matters

Wyoming Water Development Commission (WWDC)
and Wyoming Water Development Office (WWDO) —
Water Resource Development and Planning, Dam and
Reservoir Planning, Hydrologic Studies, River Basin
Planning, Water Resource Projects Grant Funding

Local and regional
jurisdictions for
surface water
management
practices and
authorities

Local Floodplain Administrators - Floodplain

Management Ordinances, Flood Risk Management,

Floodplain Permitting and Enforcement, Public Outreach

Special Districts

o Authorized in the Wyoming Statues (W.S.); local
governments formed to oversee a particular aspect of
water management in an area
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o See Local and Regional Jurisdictions Overview below
for examples of Special Districts related to surface
water management

Overview of Key Practices

Key authorities regarding Wyoming water resources management are contained in
W.S. Title 19 et seq and Title 41 et seq®!, and the Wyoming Administrative Rules

(Wyo. Code R.)["],

Flood and Floodplain
Permitting and
Management

Local county floodplain administrators of communities
participating in the NFIP are responsible for adopting and
enforcing floodplain management ordinances and issuing
floodplain development permits. The regulatory framework
and minimum requirements for the floodplain management
programs must meet or exceed the minimum NFIP
requirements.['6]

The Wyoming Office of Homeland Security provides State
oversight of floodplain management through assisting
communities in NFIP enroliment, coordinating funding
opportunities between participating communities and the
Federal Emergency Management Agency (FEMA), and
developing the Wyoming State Hazard Mitigation Plan, which
includes an assessment of statewide flood risk and mitigation
actions.['7]

Levee Permitting and
Management

According to the National Levee Database, there are just
under 20 levee systems in the State of Wyoming. With the
exception of those authorized, constructed, operated, and
maintained by the United States Army Corps of Engineers,
local jurisdictions, including cities, communities, and special
districts, are responsible for managing the construction and
operation and maintenance (O&M) of levees within their
jurisdictions.[®!3 Additionally, local jurisdictions are
responsible for the development and implementation of levee
permitting procedures as needed.!

Stormwater
Permitting

WDEQ’s Water Quality Division regulates and permits
discharges from stormwater point sources under the Wyoming
Discharge Elimination System (WYPDES) program. WDEQ
issues the following five types of general permits for storm
water discharges: Large Construction General Permits
(LCGP) for construction activities causing five or more acres
of disturbance, Small Construction General Permits for
construction activities causing the disturbance of one to five
acres of land (SCGP), Industrial General Permits (IGP),
Mineral Mining General Permits (MMGP), and Municipal
Separate Storm Sewer System (MS4) General Permits.®!
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Tribal lands (i.e., the Wind River Reservation) are not subject
to the WYPDES program for storm water permitting and are,

instead, regulated by the EPA’s National Pollutant Discharge
Elimination System (NPDES) Permit Program.b!

Drainage Permitting
and Management

W.S. authorizes the formation of drainage districts within the
State to construct, repair, and maintain drainage systems
within their district. Additionally, drainage districts have the
authority to reclaim wet or overflowed lands and inspect,
deepen, widen, and repair any drain, ditch, levee, or
embankment within their district when necessary.B1W.S. does
not explicitly mention specific regulatory authorities of
drainage districts, including the authority to implement a
permitting system for drainage management. Our review of
drainage districts and of joint irrigation and drainage districts
within the State did not indicate that these districts issue
permits specifically for drainage management purposes.
Similarly, our research did not indicate that any State
agencies explicitly oversee drainage management, including
permitting of drainage activities.

Dam Permitting and
Management

The SEO is the primary agency overseeing Dam Permitting
and Management in Wyoming. The SEO Division of Surface
Water issues construction permits for dams, conducts on-site
inspections, and may order the removal or modification of
unsafe dams as part of the Safety of Dams Program.['8]

Surface Water
Quality Monitoring
and Management

WDEQ'’s Water Quality Division oversees surface water
quality throughout the State and develops the State’s surface
water quality standards, which follow the minimum
requirements of the federal Clean Water Act and the Wyoming
Environmental Quality Act.['3l'2l WDEQ'’s Water Quality
Division enforces surface water quality standards through
permitting point source discharges under the WYPDES
Program and implementing nonpoint source pollution control
programs.['4l Additionally, WDEQ Water Quality Division’s
Monitoring Program monitors and compiles local surface
water quality data to support statewide water quality
assessments and total maximum daily load (TMDL)
development efforts. As nutrient pollution is a concern in
Wyoming surface waters, WDEQ is also involved in the
development of the Wyoming Nutrient Strategy, which
develops and implements numeric nutrient criteria to avoid
cyanobacterial blooms within the State’s surface waters.['%]
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The SEO Board of Control is responsible for the management
of the use of state waters, with authorities including the
adjudication of existing water rights, the approval of new water
rights applications, and the management of changes to
existing rights. In Wyoming, a diversion permit must be
acquired from the SEO Board of Control for any withdrawals
of water from streams, including ditches, pipelines, and
Temporary Water Hauls, prior to putting that water to
beneficial use. A “Special Application” and permit is required
for special application stock and domestic diversions not
exceeding 25 gallons per minute. The SEO Board of Control
also issues permits for the enlargement of ditches and
pipelines and the construction and modification of various
types of reservoirs. The SEO Board of Control is the sole
entity in charge of reviewing water permits.[24-21l

Water Supply and
Diversion Rights

WYOMING STATE AGENCIES OVERVIEW

Wyoming State Engineer’s Office (SEQO)

The SEO was established in 1888 to manage Wyoming'’s water resources and administer
a water law system in the State based upon the doctrine of prior appropriation. The SEO
is led by the State Engineer, who is appointed by the Governor and confirmed by the
Wyoming Senate. It is organized into the following six functional divisions, each of which
is overseen by an administrator appointed by the State Engineer: Surface Water;
Groundwater; Board of Control; Interstate Streams; Administration; and Support
Services. Among the functional divisions, the Surface Water and Engineering, Board of
Control, and Interstate Stream Divisions have specific responsibilities and authorities
related to surface water management, which are detailed below. For administrative
efficiency, the State is divided into four geographic water divisions, each managed by a
Water Division Superintendent, based on the State’s basins and drainage patterns.[?]

e Surface Water: The Surface Water Division is responsible for managing the
surface waters of the state with responsibilities including the review of permit
applications for water diversions, water storage, changes to use, and instream
flows. Additionally, this division carries out the Safety of Dams Program for the
State, which includes on-site inspections, as well as the review and approval of
dam construction permits by the State Engineer.[2'15]

e Board of Control: The Board of Control Division is comprised of the State
Engineer, who serves as the Board’s president, and the four Water Division
Superintendents. A quasi-judicial body, the Board of Control is a quasi-judicial
body with sole jurisdiction over the adjudication, administration, and amendment
of water rights in the State.[?"]

e Interstate Streams: The Interstate Streams Division provides technical and policy
support for SEO efforts that aim to preserve Wyoming’s ability to use and develop
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the State’s water allocations. Additionally, this division manages Wyoming water
rights in regard to federal court decrees, international treaties, and interstate
compacts negotiated between states.[??l

Wyoming Department of Environmental Quality (WDEQ)

WDEQ was founded in 1971 to manage state lands and resources through
comprehensive environmental management and regulatory oversight. The WDEQ is
headed by a director, who is appointed by the Governor and confirmed by the Senate.
Below the director, the department is organized into seven divisions: Abandoned Mine
Land; Administration; Air Quality; Industrial Siting; Land Quality; Solid and Hazardous
Waste; and Water Quality. Each division is headed by an administrator, who oversees
policy development and program management within their division.[®]

WDEQ'’s Water Quality Division is the main authority in charge of regulating and
monitoring water quality within the State, with key authorities and responsibilities related
to surface waters including, but not limited to, the following:

e Developing and adopting surface water quality standards for State waters;

e Monitoring surface water quality for compliance with State and federal regulations;
e Administering State Revolving Loan Funds;

e Regulating public water and wastewater systems;

e |ssuing and monitoring permits for storm water discharges;

e Managing nonpoint source programs within the State; and

e Regulating point source pollutant discharges into surface waters under the
WYPDES Program.['2}8]

Wyoming Office of Homeland Security

The Wyoming Office of Homeland Security was founded in 2002 as the primary agency
responsible for disaster preparedness and response within the State of Wyoming. The
office, which is run by a director appointed by the Governor and approved by the Wyoming
Senate, is responsible for preparing the Wyoming State Mitigation Plan, which details risk
of various natural disasters throughout the State and provides plans for mitigation. While
floodplain management within Wyoming is managed mainly by Wyoming’s counties
and/or special districts, the Wyoming Office of Homeland Security provides State
oversight of floodplain management through assisting communities in NFIP enrollment,
coordinating funding opportunities between participating communities and FEMA, and
flooding mitigation, response, and recovery planning.l16:17]

Environmental Quality Council

The Environmental Quality Council is an independent entity founded in 1973 as part of
the Wyoming Environmental Quality Act with the authority to hear challenges to WDEQ
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decisions related to the laws, rules, regulations, standards, or orders issued by the
department per W.S. §35-11-112B1, except those regarding industrial siting or abandoned
mine lands. The council consists of seven members appointed by the Governor and
confirmed by the Wyoming Senate.l"®]

Wyoming Water Development Commission (WWDC) and Wyoming Water Development
Office (WWDOQO)

Created as a result of Chapter 29 of the Wyo. Code R.I'%, the WWDC and WWDO are a
joint organization responsible for the coordination, development, and planning of
Wyoming’s water resources. The WWDC is comprised of ten members who represent
each of the State’s four water divisions (discussed above) and the Wind River
Reservation and are each appointed by the Governor. The WWDO is comprised of 25
professional and support employees who are headed by a director appointed by the
Governor. In 1975, the WWDC established the Wyoming Water Development Program
to develop and protect the State’s water resources. The WWDO works with local
communities to implement the program, which includes various planning and monitoring
efforts throughout the State regarding surface waters, including, but not limited to dam
and reservoir planning, instream flow filings, river basin planning, irrigation infrastructure
planning, watershed studies, and grant administration for water infrastructure
projects.[261127]

LOCAL AND REGIONAL JURISDICTIONS OVERVIEW

Local County Floodplain Administrator

Local county floodplain administrators are responsible for adopting and enforcing
floodplain management regulations, including floodplain management ordinances, that
comply with State and federal requirements, as required by the NFIP. Local floodplain
administrators are responsible for enrolling in the NFIP and for reviewing and issuing
floodplain development permits for any construction activities within designated
floodplains.['"}PI17] Additionally, they are responsible for enforcing floodplain regulations,
managing flood-prone areas, conducting inspections, and performing public outreach.
Local floodplain administrators coordinate with the Wyoming Office of Homeland Security
to manage flood risks within their jurisdictions, gain technical assistance, and acquire
flood data. Local county floodplain administrators are funded through county budgets,
which include funding from various sources, such as property taxes, state funds, federal
funds, fees and licenses, and grants.Bh161117]

Special Districts

Special districts are local governments created by community members or State law to
deliver specialized services to an area. W.S. authorizes various special districts related
to water management. Special districts are overseen by an elected board of supervisors,
with the number of elected supervisors varying depending on the conditions within the
district. They are primarily funded through property taxes and fees and can receive
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funding from state and federal grants for specific projects. Special districts may also issue
bonds or secure loans to finance larger capital improvement projects. The following types
of special districts have authority over some aspect of water management within the
State. It is important to note that the list of districts listed below is not an exhaustive list of
special districts with water management authority in Wyoming.

Drainage Districts — Per W.S. §41-9-101 — §41-9-606, drainage districts are local
governments formed to perform stormwater and wastewater management and
conservation. They are authorized to operate and maintain surface and
underground drainage systems. Drainage districts may work with the County in
which they operate to determine whether to approve drainage permit
applications.B!

Conservation Districts — Per W.S. §11-16-101 — §11-16-135, Wyoming’'s 34
conservation districts were formed to provide local control of natural resource
management programs and activities for the conservation of their soil, water, and
other renewable natural resources. Regarding surface waters, Wyoming
conservation districts oversee the planning and implementation of water supply
planning, monitoring activities, and restoration projects. Additionally, various
conservation districts within the State perform watershed assessments and
administer water quality cost share programs for projects within their district
boundaries.BH]

Watershed Improvement Districts — Per W.S. §41-8-101 — §41-8-126, watershed
improvement districts are local governments formed to enhance and manage
water resources within their watersheds by implementing projects such as erosion
control, flood management, and water conservation initiatives. They are authorized
to levy assessments on properties within their boundaries and collaborate with
various stakeholders to promote sustainable land and water management
practices.!

Flood Control Districts — Per W.S. §41-3-801 — §41-3-803, flood control districts in
Wyoming are established to manage and mitigate flood risks within their
jurisdictions by designing and implementing flood control infrastructure such as
levees, drainage systems, and retention basins. Under Wyoming Code, these
districts are authorized to levy assessments and issue bonds to fund flood
prevention and control projects, ensuring protection for communities and
infrastructure against flood-related damage.!

SUMMARY OF KEY POLICIES, REGULATIONS, AND OPERATING PROCEDURES
Key policies and regulations related to surface water management in Wyoming are
generally contained within the W.S. or the Wyo. Code R. Table 1 includes a brief
description of major policies and regulations governing each key practice areas, including
their effective dates.
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REGULATORY PATHWAY FOR SURFACE WATER PROJECT IMPLEMENTATION
Regulatory pathways for surface water project implementation are generally contained
within the W.S. or the Wyo. Code R. Table 2 outlines the permitting entities and processes

for appeals or disputes for each key practice area.
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Table 1. Key Policies and Regulations for Surface Water Management in Wyoming

Practice Policy / Date (1) Key Principles
Area Regulation
¢ Local county local floodplain administrators are responsible for developing
44 Code of and submitting floodplain management ordinances.
Federal e Floodway uses are regulated to prevent any rises in flood levels.
Regulations 1976 e Prior to issuance of a Ioc_al roonpIain permit, prpposeq floodway .
(CFR) §60.312 developments must provide evidence that “no-rise” will occur or obtain a
2) Conditional Letter of Map Revision.
e A permit is required from the local floodplain administrator for any
development activity in a Special Flood Hazard Area (SFHA).
e The Wyoming Office of Homeland Security has the authority to manage
Effective: the mitigation of hazar_ds, including flooding, and is_the primary_ agency
1951 ' responsible for preparing plans, such as the Wyoming State Mitigation
W.S. Last Plan, related to disaster mitigation, response, and recovery.
Floodplain §19-13-1040! Amended: | * States with communities participating in the NFIP typically have a State
Management 2/21/2023 NFIP Coordinator responsible for assisting local communities in NFIP
enrollment and financing. Wyoming’s State NFIP Coordinator works in the
Wyoming Office of Homeland Security’s Grants and Finance Section.
Effective: | ® Watershed improvement districts may _be formed for the prevention and
1961 control of erosion, floodwater, and sediment damage; storage and
W.S. §41-8-101 Last conservation development; and utilization and water disposal. They have
— §41-8-1268 Amended: the authority to levy taxes and special assessments in order to construct,
1998 ' improve, operate, and contract the maintenance of structures and
improvements related to water resource management and floodwaters.
Ef]}echtlf_\)/e. ¢ Flood control districts may be formed with the purpose of managing and
W.S. §41-3-801 Last mitigating flood risks within their jurisdictions. They have the authority to
— §41-3-8038 Amended: levy taxes and special assessments to design, implement, and operate
1998 ' flood prevention and flood control projects.
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Practice Policy / Date (1) Key Principles
Area Regulation
¢ Special districts can be formed to manage the construction and
W.S. §41-9-101 1911 maintenance of levees within the district. Types of special districts that
— §41-9-6060] either have implicit levee management authority per Wyoming code or are
currently overseeing levee projects in the State include, but are not limited
W.S. §41-3-701 1957 to, the following:
— §41-3-7798 e Drainage Districts;
e Water Conservation Districts;
W.S. §41-8-101 1961 e Watershed Improvement Districts; and
Levees — §41-8-1268 e Flood Control Districts.
¢ The requirement of a permit for levee construction is determined by the
W.S. §41-3-801 1955 rules and regulations set by the local jurisdiction in which the proposed
— §41-3-8030 project is to be constructed. Any person interested in constructing a levee
should contact the local county and/or district.
e In the case that a proposed levee will be built within a SFHA-designated
floodplain, a floodplain development permit will need to be acquired from
44 CFR §60.3] 1976 the local floodplain administrator prior to beginning construction, in
addition to any other locally required permits regarding the construction of
a levee.
¢ Permits must be obtained to discharge pollutants into waters of the State.
¢ Permitting, monitoring, and reporting to both State is required per the
Effective: State’s WYPDES.
Stormwater 020-2 Wyo. 1|_992 e Dischargers from all areas of Wyoming, except tribal lands, can apply for
Management | Code R. §2-6/"9 ast | coverage under t_he WYPDES gener.al permits. .
Amended: | e All general permits require the permittee to have a completed and signed
3/23/2015 | Storm Water Pollution Prevention Plan (SWPPP) and site maps. With the

exception of SCGP permits, the SWPPP and site maps must be sent to
WDEQ.
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Practice Policy / Date (1) Key Principles
Area Regulation
General Permits

WYR100000, e General permits authorize certain discharges of relatively uncontaminated
WYR10AO000, 1992 stormwater from large construction (LCGP), small construction (SCGP),
WYRO000000, industrial (IGP), mineral mining (MMGP), and MS4 activities.
WYR320000,
WYR040000

¢ Drainage districts are authorized to construct, repair, and maintain
drainage systems within their district boundaries.

¢ Drainage districts may reclaim wet or overflowed lands and perform

Drainage W.S. §41-9-101 inspections within their district boundaries as needed for flood prevention
9 T~ 3] 1911 and the conservation, development, utilization, and disposal of water.
Management | — §41-9-606 o T .

e In the case of cross-jurisdictional irrigation or drainage works, two or more
incorporated irrigation or drainage districts may, upon the written request
of ten or more landowners, vote to cooperate in the operation and
maintenance of their respective systems.

.. | « The State Engineer has the authority to create regulations and standards
Effective: . . : .
for the design, construction, alteration, abandonment, maintenance,
1977 o : .
Dam W.S. §41-3- L monitoring, operation, repair, and removal of dams.
3] ast : ) . ,
Management 308 . | #In the case that a dam or diversion system is located in a remote area and
Amended: ) . )
1992 poses no threat to public safety or property, the State Engineer may waive

any/all State requirements related to dam safety.
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Practice Policy / Date (1) Key Principles
Area Regulation

¢ A permit is from the SEO is required to construct, enlarge, repair, alter, or
remove any dam. The permit application must be prepared by or under
the direction of a Wyoming professionally licensed engineer.

e A certified map prepared by a Wyoming licensed engineer or surveyor is

037-5 Wyo. requirgd to be submitted as part of the permit application for projects
Code R. §5-119) 5/28/1980 | including dams.

e Special requirements for plans of dams include the following: for earthen
dams, the slope must not be less than 3:1 for the front side and 2:1 for the
back side; for earthen dams, a minimum freeboard of 5 feet is required;
and for dams with a height greater than 20 feet, the spillway must have
sufficient capacity to pass the flood flow for a 100-year storm.

¢ A Reservoir Application must be submitted for any constructed facility
used to store water.

037-1 Wyo. o A Reservoir_S_peciaI Application. may be submitt_ed for th(_a constructior) of
Code R. §1-41'9) 3/5/1974 storage facilities (1) not exceeding 20 acre-feet in capacity or 20 feet in
' dam height or (2) not exceeding 50 acre-feet in capacity, 20 acre-feet in
height, or 20 acre-feet of inactive capacity for floodwater detention
reservoirs.
020-1 Wyo 7E/f2f$/01t g§4 e Classifies state waters based on their ability to support beneficial uses
Code R. §1_'1 Last e Establishes surface water quality standards to ensure water quality meets
through §1-371"9 | Amended: proteqt§ public health and meets State and federal requirements for
Surface 4/24/2018 | beneficial uses
Water Quality Effective:
020-1 Wyo 7/21/1994 | « WDEQ has the authority to make recommendations to the State Engineer
Code R §1-6.“9] Last regarding proposed new diversions that could result in violations of water
' Amended: | quality regulations.
4/24/2018
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Practice Policy / Date (1) Key Principles
Area Regulation
Effective:
020-2 Wyo. 7/2|j;1s?94 ¢ WDEQ’s Water Quality Division issues permits for point source
Code R. § 2-4 Amended: discharges under the WYPDES program.
3/23/2015
WS Efzegcjl;/ | o Conservation districts have the authority to manage natural resource
§1 1-16:-1.01 _ Last management programs within their jurisdictions, including water quality
§11-16-13503 | Amended: cost share programs for projects within their boundaries and assessments
. | of watersheds.
3/13/2013
¢ A permit from the SEO is required to appropriate water for any beneficial
use that does not utilize an existing, permitted facility. Wyoming does not
recognize riparian rights.
037-1 Wyo. 3/5/1974 | ® A permit must be obtained prior to commencement of any project
Code R. §1-41° proposing to appropriate water with the exception of pre-Statehood water
Water Suopl rights, which are referred to as Territorial Appropriations.
and Diverrs)irz))r/\ e Priority of water rights is given under the doctrine of prior appropriation on
Rights a “first in time, first in right” basis.
9 037-1 Wyo. e Permits can be issued for instream flow purposes, including fisheries
Code R. §1- 3/5/1974 purposes.
22[19]
037-10 Wyo. e The owner of any valid direct flow water right is allowed to store their
Code R. §10- 3/5/1974 direct flow provided that it doesn’t affect or injury another Wyoming
1[19] appropriator.

(1) Unless explicitly stated, dates listed in Table 1 are the effective date of the policy/regulation.

(2) Although not explicitly specified in Wyoming code, communities participating in the NFIP are required to issue permits for all proposed construction
or development projects within SFHAs, per 44 CFR § 60.3. As such, communities participating in the NFIP are required to develop and implement
a floodplain development permitting process for floodplain management purposes.

environment

Page 13 of 17
& water

eki




Table 2. Regulatory Pathways for Surface Water Management Projects

Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Floodplain
Development

Local
Floodplain
Administrator

Floodplain development permits must be
obtained from the local floodplain
administrator, who can be found through
contacting the applicable county’s Planning
and Development Department, prior to the
start of construction on a project. The
application process for a floodplain
development permit varies by county and is
set by the local floodplain administrator in
accordance with NFIP guidelines.!!

N/A (1)

Levees

Local
Jurisdiction(s)

In Wyoming, local jurisdictions, including
counties, cities, and some special districts,
have the authority to develop permitting
procedures for the construction and O&M of
levees. In the case that a levee permit is
required, the permitting process could be
found in the local jurisdiction’s Code of
Ordinance or by contacting the local county,
city, and/or district.[?}®]

N/A (1)

Stormwater

WDEQ Water
Quality Division

The state has five general WYPDES permits:
LCGP, SCGP, IGP, MMGP, and MS4s (see
Table 1). Any activities that may cause
pollution from stormwater runoff must apply
for coverage under these permits with
WYPDES. Upon receipt of a completed
permit application, WDEQ will review and
issue a determination within 30 days.!®!

Any person who has receive

d notice of the

final determination from WDEQ may
appeal the decision by requesting a

hearing before the Wyoming

Environmental Quality Council (W.S. §35-

11-11283)),
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Permit Type

Permitting
Entity

Permitting Overview

Dispute / Appeals Process

Drainage

Drainage
Districts

A review of special districts within Wyoming
revealed that no drainage districts are
currently operating within the State and only
one joint Irrigation and Drainage District is
currently operating within the State. As such,
no permitting requirements specific to
drainage activities were found.

Any landowner within a drainage district
can dispute the validity of an assessment
for constructions or repairs on their
property in the applicable district court with
ten days' notice of the initial assessment
notice. In order to be exempt from the
assessment, the landowner or other
interested parties must demonstrate to the
court that the assessment is inequitable or
void because the lands were not subject to
assessment (W.S. 41-9-2500),

Dams

SEO

After an application to construct a dam is
submitted, the State Engineer shall review
the plans and specifications of the proposed
dam and approve or reject the application.
Upon approval of the application, a public
hearing will be held. Following the hearing,
the State Engineer will make a final decision
on the application and may issue a permit
(W.S. §35-12-1100"9).

Any person aggrieved by an action or
decision of the State Engineer can appeal
to the district court in the applicable county
(037-12 Wyo. Code R. §12-241'9),

Water Rights

SEO Board of
Control

The SEO Board of Control is the sole entity
that issues water permits. The permitting
process includes the examination and
approval of the application by the State
Engineer for a permit, submission of a notice
of completion of work, submission of proof of
appropriation to the Water District
Superintendent, and the issuance of a
certificate of appropriation by the SEO Board
of Control (037-1 Wyo. Code R. §1-2['9]),

Any person aggrieved by an action or
decision of the SEO Board of Control can
appeal to the district court in the applicable
county. In the case that the district court
believes the Board is better qualified to
hear the case, the Board shall hear and
decide on matters as if it is the first review.
Otherwise, the district court has the
authority to hear the case (037-7 Wyo.
Code R. §7-1119)),

(1) Information on regulations or public resources detailing the dispute and appeals process was not found to be readily available and may vary by
the local permitting administrator.
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https://deq.wyoming.gov/water-quality/watershed-protection/surface-water-quality-standards/nutrient-pollution/
https://deq.wyoming.gov/water-quality/wypdes/discharge-permitting/storm-water-permitting/
https://deq.wyoming.gov/water-quality/watershed-protection/surface-water-quality-standards/
https://deq.wyoming.gov/water-quality/watershed-protection/
https://deq.wyoming.gov/water-quality/wypdes/
https://wyomingeqc.wyo.gov/
https://drive.google.com/file/d/1OGD2PKCsuCxkPTUtpryfm932nyzFx218/view
https://hls.wyo.gov/programs/mitigation/nfip
https://seo.wyo.gov/surface-water/safety-of-dams
https://seo.wyo.gov/surface-water/safety-of-dams
https://rules.wyo.gov/Search.aspx?mode=7
https://drive.google.com/file/d/1tsHvHgvEhBf6AV7xf1vXgIyQrG-tePxN/view
https://seo.wyo.gov/board-of-control
https://seo.wyo.gov/interstate-streams
https://seo.wyo.gov/interstate-streams
https://seo.wyo.gov/administration/seo-organization

[24]

[25]
[26]

[27]

Wyoming State Engineer’s Office. (n.d.-d). Surface Water Applications and Forms.

https://seo.wyo.gov/surface-water/applications-and-forms

Wyoming State Engineer’s Office. (n.d.-e). Surface Water. https://seo.wyo.gov/surface-water
Wyoming Water Development Office (WWDO). (2024, August). Information provided via phone

communication on 9 August 2024.

Wyoming Water Development Office (WWDO). (n.d.-a). WWDC Home Page.

https://wwdc.state.wy.us/
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State Agency Involvement
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Feedback Received from State Agencies NDDWR
State Agency Response
California |Dept. of Water Resources Written comments received.
Division of Water Resources Redline revisions received.
Water Conservation Board Redline revisions received.
Colorado Dept. of Public Health and Environment Redline revisions received.
Dept. of Water Resources Redline revisions received.
Idaho Dept. of Environmental Quality Redline revisions received.
Verbal feedback and discussion.
Illinois Dept. of Natural Resources Met with DNR staff on 11/4.
Dept. of Environmental Mgmt. Redline revisions received.
Indiana Dept. of Natural Resources Redline revisions received.
Water Office Written comments received.
Kansas Dept. of Health and Environment - Bureau of Water  [Redline revisions received.
Michigan Dept. of Natural Resources Written comments received.
Minnesota |Dept. of Natural Resources Redline revisions received.
Dept. of Conservation Redline revisions received.
Verbal feedback and discussion.
Missouri Dept. of Natural Resources Met with DNR staff on 11/1.
Dept. of Environmental Quality Written comments received.
Montana Dept. of Natural Resources and Conservation Redline revisions received.
Dept. of Energy and Environment Redline revisions received.
Nebraska Dept. of Natural Resources Redline revisions received.
Verbal feedback and discussion.
Nevada Division of Water Resources Met with DWR staff on 11/15.
Ohio Dept. of Natural Resources Redline revisions received.
Oklahoma |Water Resources Board Redline revisions received.
S.Dakota |Dept. of Ag. and Natural Resources Redline revisions received.
Commission on Environmental Quality Redline revisions received.
Texas Water Development Board Redline revisions received.
Utah Division of Water Resources Redline revisions received.
Dept. of Ag, Trade, and Consumer Protection Written comments received.
Verbal feedback and discussion.
Wisconsin |Dept. of Natural Resources Met with DNR staff on 11/14.
Abbreviations:
Ag. = Agriculture
Dept. = Department
DNR = Department of Natural Resources
DWR = Department of Water Resources
NDDWR = North Dakota Department of Water Resources
S. =South
Notes:
1. Agency representatives from lowa and Wyoming did not respond to requests for feedback.
environment December 2024
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